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PART 1. FINANCIAL INFORMATION

ITEM 1. FINANCIAL STATEMENTS

LIFETIME BRANDS, INC.
CONDENSED CONSOLIDATED BALANCE SHEETS

(In thousands, except share data)

 

  
June 30,

2009  
December 31,

2008  

  (unaudited)  
(as adjusted
see Note F)  

ASSETS        
CURRENT ASSETS        

Cash and cash equivalents  $ 3,830 $ 3,478 
Accounts receivable, less allowances of $13,210 at 2009 and $14,651 at 2008   49,056  67,562 
Inventory (Note A)   122,943  141,612 
Income taxes receivable (Note J)   226  11,597 
Prepaid expenses and other current assets   8,878  8,429 
TOTAL CURRENT ASSETS   184,933  232,678 

 
PROPERTY AND EQUIPMENT, net   47,298  49,908 
INTANGIBLES, net (Note D)   38,007  38,420 
INVESTMENT IN GRUPO VASCONIA, S.A.B. (Note C)   18,808  17,784 
OTHER ASSETS   4,061  2,991 

TOTAL ASSETS  $ 293,107 $ 341,781 
        
LIABILITIES AND STOCKHOLDERS’ EQUITY        
CURRENT LIABILITIES        

Bank borrowings (Note E)  $ 57,833 $ 89,300 
Accounts payable   25,213  24,151 
Accrued expenses   22,337  36,530 

TOTAL CURRENT LIABILITIES   105,383  149,981 
DEFERRED RENT & OTHER LONG-TERM LIABILITIES   23,254  23,054 
DEFERRED INCOME TAXES (Note J)   3,710  3,373 
CONVERTIBLE NOTES (Note F)   69,166  67,864 
        
STOCKHOLDERS’ EQUITY        

Common stock, $0.01 par value, shares authorized: 25,000,000; shares issued and outstanding:
12,023,059 
in 2009 and 11,989,724 in 2008   120  120 

Paid-in capital   128,437  127,497 
Accumulated deficit   (28,730)  (21,515)

Accumulated other comprehensive loss   (8,233)  (8,593)

TOTAL STOCKHOLDERS’ EQUITY   91,594  97,509 
TOTAL LIABILITIES AND STOCKHOLDERS’ EQUITY  $ 293,107 $ 341,781 

 
See accompanying independent registered public accounting firm review report and notes to unaudited condensed consolidated financial statements.
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LIFETIME BRANDS, INC.
CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS

(In thousands, except per share data)
(unaudited)

 
 

 
 

Three Months Ended 
June 30,  

Six Months Ended
June 30,  

  2009  2008  2009  2008  
 

    
(as adjusted
see Note F)     

(as adjusted
see Note F)  

              
Net sales  $ 85,334 $ 92,399 $ 175,548 $ 190,593 
              
Cost of sales   53,106  55,288  111,254  114,893 
Distribution expenses   9,502  12,766  20,550  26,156 
Selling, general and administrative expenses   21,955  31,183  45,522  62,286 
Restructuring expenses (Note B)   (663)  107  161  2,987 
              
Income (loss) from operations   1,434  (6,945)  (1,939)  (15,729)

              
Interest expense (Note F)   (2,894)  (2,655)  (5,767)  (5,336)

              
Loss before income taxes and equity in earnings of Grupo Vasconia, S.A.B.   (1,460)  (9,600)  (7,706)  (21,065)

              
Income tax benefit (provision) (Note J)   (281)  5,341  (416)  10,192 
Equity in earnings of Grupo Vasconia, S.A.B., net of taxes (Note C)   488  707  910  964 

              
NET LOSS  $ (1,253) $ (3,552) $ (7,212) $ (9,909)

              
BASIC AND DILUTED LOSS PER COMMON SHARE (Note I)  $ (0.10) $ (0.30) $ (0.60) $ (0.83)

 
 

See accompanying independent registered public accounting firm review report and notes to unaudited condensed consolidated financial statements.
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LIFETIME BRANDS, INC.
CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS

(In thousands)
(unaudited)

 
 

 
Six Months Ended

June 30,  
  2009  2008  

 
    

(as adjusted
see Note F)  

OPERATING ACTIVITIES        
Net loss  $ (7,212) $ (9,909)
Adjustments to reconcile net loss to net cash

provided by (used in) operating activities:        
Depreciation and amortization   5,488  5,396 
Amortization of debt discount   1,302  1,190 
Deferred rent   522  1,467 
Deferred income taxes   98  (461)

Stock compensation expense   942  1,264 
Undistributed earnings of Grupo Vasconia, S.A.B.   (716)  (964)

Asset impairment (Note B)   (818)  ― 
Changes in operating assets and liabilities:        

Accounts receivable, net   18,506  12,788 
Inventory   18,669  (4,857)

Prepaid expenses, other current assets and other assets   (1,799)  1,032 
Accounts payable, accrued expenses and other liabilities   (13,025)  (4,620)

Income taxes receivable   11,263  ― 
Prepaid income taxes   ―  (9,010)

Income taxes payable   (30)  (4,520)

NET CASH PROVIDED BY (USED IN) OPERATING ACTIVITIES   33,190  (11,204)

        
INVESTING ACTIVITIES        

Purchases of property and equipment, net   (1,244)  (4,924)

Business acquisitions   ―  (12,317)

NET CASH USED IN INVESTING ACTIVITIES   (1,244)  (17,241)

        
FINANCING ACTIVITIES        

Proceeds (repayments) of borrowings, net   (31,467)  27,100 
Proceeds from exercise of stock options   ―  8 
Payment of capital lease obligations   (127)  (188)

Cash dividends paid   ―  (1,497)

NET CASH PROVIDED BY (USED IN) FINANCING ACTIVITIES   (31,594)  25,423 
        
INCREASE (DECREASE) IN CASH AND CASH EQUIVALENTS   352  (3,022)

Cash and cash equivalents at beginning of period   3,478  4,172 
CASH AND CASH EQUIVALENTS AT END OF PERIOD  $ 3,830 $ 1,150 

 
See accompanying independent registered public accounting firm review report and notes to unaudited condensed consolidated financial statements.
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

NOTE A — BASIS OF PRESENTATION AND SUMMARY ACCOUNTING POLICIES

Organization and business
Lifetime Brands, Inc. (the “Company”) designs, markets and distributes a broad range of consumer products used in the home, including food preparation,
tabletop and home décor products and markets its products under a number of brand names and trademarks, which are either owned or licensed. The Company
sells its products wholesale to retailers throughout North America and directly to the consumer through its Pfaltzgraff® and Mikasa® Internet websites and
Pfaltzgraff® catalogs.
 
The Company ceased operating its Pfaltzgraff® factory and clearance stores and Farberware® outlet stores by December 31, 2008.

Basis of presentation
The accompanying unaudited condensed consolidated financial statements have been prepared in accordance with U.S. generally accepted accounting principles
for interim financial information and with the instructions to Form 10-Q and Article 10 of Regulation S-X. Accordingly, they do not include all of the information
and footnotes required by U.S. generally accepted accounting principles for complete financial statements. In the opinion of management, all adjustments,
consisting only of normal recurring accruals, considered necessary for a fair presentation have been included. These condensed consolidated financial statements
should be read in conjunction with the consolidated financial statements and footnotes thereto included in the Company’s Annual Report on Form 10-K for the
year ended December 31, 2008. Operating results for the three and six month periods ended June 30, 2009 are not necessarily indicative of the results that may be
expected for the year ending December 31, 2009.
 
The Company’s business and working capital needs are highly seasonal, with a majority of sales occurring in the third and fourth quarters. In 2008, 2007 and
2006, net sales for the third and fourth quarters accounted for 61%, 61%, and 65% of total annual net sales, respectively. In anticipation of the pre-holiday
shipping season, inventory levels increase primarily in the June through October time period.

Revenue recognition
Wholesale sales are recognized when title is transferred to the customer. Internet and catalog sales are recognized upon delivery to the customer. The retail store
sales in 2008 were recognized at the time of sale. Shipping and handling fees that are billed to customers in sales transactions are included in net sales and
amounted to $719,000 and $970,000 for the three months ended June 30, 2009 and 2008, respectively, and $1.6 million and $2.1 million for the six months ended
June 30, 2009 and 2008, respectively. Net sales exclude taxes that are collected from customers and remitted to the taxing authorities.

Distribution expenses
Distribution expenses consist primarily of warehousing expenses, handling costs of products sold and freight-out expenses. Freight-out expenses amounted to
$1.6 million and $1.8 million for the three months ended June 30, 2009 and 2008, respectively, and $3.1 million and $3.4 million for the six months ended June
30, 2009 and 2008, respectively.
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

NOTE A — BASIS OF PRESENTATION AND SUMMARY ACCOUNTING POLICIES (continued)

Inventory
Inventory consists principally of finished goods sourced from third-party suppliers. Inventory also includes finished goods, work in process and raw materials
related to the Company’s manufacture of sterling silver products. Inventory is priced by the lower of cost (first-in, first-out basis) or market method. The
Company estimates the selling price of its inventory on a product by product basis based on the current selling environment and considering the various available
channels of distribution (e.g. wholesale: specialty store, off-price retailers, etc. or the Internet and catalog). If the estimated selling price is lower than the
inventory’s cost, the Company reduces the value of inventory to the estimated selling price. If the Company is inaccurate in its estimates of selling prices, it could
report material fluctuations in gross margin. Historically, the Company’s adjustments to inventory have not resulted in material unexpected charges. Consistent
with the seasonality of the Company’s business, the Company’s inventory levels generally increase, beginning late in the second quarter of the year, and reach a
peak at the end of the third quarter or early in the fourth quarter, and decline thereafter. The components of inventory are as follows:
 

 
  

June 30, 
2009   

December 31, 
2008  

   (in thousands)  
        
Finished goods  $ 119,229 $ 137,378 
Work in process   2,564  2,197 
Raw materials   1,150  2,037 

Total  $ 122,943 $ 141,612 
 
Derivatives
The Company accounts for derivative instruments in accordance with Statement of Financial Accounting Standards (“SFAS”) No. 133, Accounting for Derivative
Instruments and Hedging Activities, and subsequent amendments (“SFAS 133”). SFAS No. 133 requires that all derivative instruments be recognized on the
balance sheet at fair value as either an asset or a liability. Changes in the fair value of derivatives that qualify as hedges and have been designated as part of a
hedging relationship for accounting purposes have no net impact on earnings to the extent the derivative is considered perfectly effective in achieving offsetting
changes in fair value or cash flows attributable to the risk being hedged, until the hedged item is recognized in earnings. For derivatives that do not qualify or are
not designated as hedging instruments for accounting purposes, changes in fair value are recorded in operations.

Fair value measurements
In September 2006, the Financial Accounting Standards Board (“FASB”) issued SFAS No. 157, Fair Value Measurements, which provides enhanced guidance for
using fair value to measure assets and liabilities. SFAS No. 157 establishes a common definition of fair value, provides a framework for measuring fair value
under U.S. generally accepted accounting principles and expands disclosure requirements about fair value measurements. In February 2008, the FASB issued
FASB Staff Position (“FSP”) 157-1, Application of FASB Statement No. 157 to FASB Statement No. 13 and Other Accounting Pronouncements That Address Fair
Value Measurements for Purposes of Lease Classification or Measurement under Statement 13, and FSP 157-2, Effective Date of FASB Statement No. 157. FSP
157-1 amends SFAS No. 157 to remove certain leasing transactions from its scope. FSP 157-2 delayed the effective date of SFAS No. 157 for all nonfinancial
assets and liabilities, except those that are recognized or disclosed at fair value in the financial statements on at least an annual basis, until January 1, 2009. The
Company adopted SFAS No. 157, except as it applies to nonfinancial assets and liabilities as noted in FSP 157-2, on January 1, 2008. Fair value measurements
included in the Company’s condensed consolidated financial statements relate solely to the Company’s derivatives described in Note G. The Company adopted
FSP 157-2 on January 1, 2009. The adoption of FSP 157-2 did not have a material impact on the Company’s condensed consolidated financial statements.
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

NOTE A — BASIS OF PRESENTATION AND SUMMARY ACCOUNTING POLICIES (continued)

Fair value of financial instruments
The Company estimated that the carrying amounts of cash and cash equivalents, accounts receivable and accounts payable are a reasonable estimate of their fair
value because of their short-term nature. The Company estimated that the carrying amounts of borrowings outstanding under its revolving Credit Facility
approximate fair value since such borrowings bear interest at variable market rates. The fair value of the Company’s $75 million 4.75% Convertible Senior Notes
(the “Notes”) at June 30, 2009 was $43.5 million and was determined based on Level 2 observable inputs consisting of the most recent quoted price for the Notes
obtained from the FINRA Trade Reporting and Compliance Engine™ system.

New accounting pronouncements
In May 2008, the FASB issued FASB Staff Position Accounting Principles Board (“APB”) No. 14-1, Accounting for Convertible Debt Instruments That May Be
Settled in Cash upon Conversion (Including Partial Cash Settlement) (“FSP APB 14-1”). FSP APB 14-1 requires the issuer of certain convertible debt
instruments that may be settled in cash, or other assets, on conversion (including partial cash settlement), to separately account for the liability (debt) and equity
(conversion option) components in a manner that reflects the issuer’s non-convertible debt borrowing rate with the resulting debt discount amortized as additional
non-cash interest expense over the life of the convertible debt. The provisions of FSP APB 14-1 were effective for the Company on January 1, 2009. The effects
on the Company’s condensed consolidated financial statements as a result of the adoption of FSP APB 14-1 are described in Note F.

In April 2009, the FASB issued FSP SFAS 107-1 and APB Opinion No. 28-1, Interim Disclosures about Fair Value of Financial Instruments (“FSP SFAS 107-1
and APB 28-1”). FSP SFAS 107-1 and APB 28-1 amends SFAS No. 107, Disclosures about Fair Value of Financial Instruments, to require disclosures about the
fair value of financial instruments in interim financial statements as well as in annual financial statements. FSP SFAS 107-1 and APB 28-1 also amends APB
Opinion No. 28, Interim Financial Reporting, to require those disclosures in summarized financial information in interim reporting periods. FSP SFAS 107-1 and
APB 28-1 is effective for interim periods ending after June 15, 2009. The adoption of FSP SFAS 107-1 and APB 28-1 did not have a material impact on the
Company’s condensed consolidated financial statements.

In May 2009, the FASB issued SFAS No. 165, Subsequent Events. SFAS No. 165 establishes general standards of accounting for and disclosure of events that
occur after the balance sheet date but before the financial statements are issued or are available to be issued. SFAS No. 165 is effective for interim and annual
reporting periods ending after June 15, 2009. The adoption of SFAS No. 165 did not have a material impact on the Company’s condensed consolidated financial
statements.
 
In June 2009, the FASB issued SFAS No. 168, The FASB Accounting Standards Codification TM and the Hierarchy of Generally Accepted Accounting Principles

– a replacement of FASB Statement No. 162. SFAS No. 168 supersedes all existing non-SEC accounting and reporting standards and establishes the FASB
Accounting Standards Codification TM as the source of authoritative U.S. generally accepted accounting principles recognized by the FASB. SFAS No. 168 is
effective for interim and annual periods ending after September 15, 2009. The adoption of SFAS No. 168 is not expected to have a material impact on the
Company’s condensed consolidated financial statements

Subsequent events
The Company has evaluated subsequent events through August 10, 2009, the date of issuance of its condensed consolidated financial statements for the quarter
ended June 30, 2009.
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

NOTE B — RESTRUCTURING

September 2008 restructuring initiative
In September 2008, management of the Company commenced a plan to close all 53 of its remaining Pfaltzgraff® factory and clearance stores and Farberware®
outlet stores and vacate its York, PA distribution center and certain showrooms. In connection with the store closings, through June 30, 2009, the Company has
incurred certain restructuring related costs for store lease obligations, consulting fees, employee related expenses and other incremental costs related to the
closures of $12.1 million.

The Company incurred restructuring related expenses of $155,000 and $979,000 during the three and six months ended June 30, 2009, respectively, in connection
with this restructuring initiative, consisting of the following:

 
 

  

Three Months
Ended

June 30, 2009   
Six Months Ended

June 30, 2009  
   (in thousands)  

Lease obligations  $ 443 $ 1,185 
Employee related expenses   (288)  (206)

Total  $ 155 $ 979 
 
The following is a roll-forward of the amounts included in accrued expenses related to the September 2008 restructuring initiative (in thousands):
 

  
Balance

December 31, 2008 
Accrual

adjustments  Charges  Payments  

Balance 
June 30,

2009  
Lease obligations  $ 7,578 $ (439) $ 1,624 $ (6,099) $ 2,664 
Consulting fees   354  ―  ―  (344)  10 
Employee related expenses   1,168  (288)  82  (780)  182 
Other related costs   224  ―  ―  (157)  67 
Total  $ 9,324 $ (727) $ 1,706 $ (7,380) $ 2,923 

 
The adjustments in the table above reflect decisions by the Company not to vacate certain leased space that the Company had expected to vacate and not to
terminate the employment of certain employees, whose employment the Company had expected to terminate.
 
During the three months ended June 30, 2009, the Company recorded a non-cash asset impairment reduction of $818,000. This reduction includes a revision of
$(1.2) million to reduce an impairment charge recorded in 2008 due to the decision not to vacate certain space that was expected to be vacated and a $398,000
charge related to the consolidation of showroom space that was vacated during the three months ended June 30, 2009. The amount is included in restructuring
expenses in the accompanying condensed consolidated statement of operations for the three and six months ended June 30, 2009.

The restructuring expenses included in the condensed consolidated statement of operations for the six months ended June 30, 2009 of $161,000 consist of
additional restructuring charges of $1.7 million, offset by adjustments to previously recorded restructuring accruals and asset impairment charges of $(727,000)
and $(818,000), respectively.
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

NOTE B — RESTRUCTURING (continued)

December 2007 store closings
In December 2007, management of the Company commenced a plan to close 27 underperforming Farberware® outlet stores and 3 underperforming Pfaltzgraff®
factory stores. All 30 stores were closed by the end of the first quarter of 2008. In connection with the store closings, through June 30, 2009, the Company has
incurred certain restructuring related costs for store lease obligations, consulting fees, employee related expenses and other incremental costs related to the
closures of $3.0 million. There were no costs associated with the December 2007 store closings recognized during the three and six month periods ended June 30,
2009 and the remaining store lease obligations that were included in accrued expenses at December 31, 2008 related to these store closings of $566,000 were paid
in the first quarter of 2009.

NOTE C — INVESTMENT IN GRUPO VASCONIA, S.A.B.

In December 2007, the Company acquired approximately a 30% interest in Grupo Vasconia, S.A.B. (“Vasconia”) for $23.0 million in cash. The Company
accounts for its investment in Vasconia using the equity method of accounting. Accordingly, the Company has recorded its proportionate share of Vasconia’s net
income (reduced for amortization expense related to the customer relationships acquired), for the three and six month periods ended June 30, 2009 and 2008 in
the accompanying condensed consolidated statements of operations. The Company’s proportionate share of Vasconia’s net income has been translated from
Mexican Pesos (“MXP”) to U.S. Dollars (“USD”) using the average daily exchange rate during the three and six month periods ended June 30, 2009 and 2008 in
accordance with SFAS No. 52, Foreign Currency Translation. During the three months ended June 30, 2009, the Company received a cash dividend of $218,000
from Vasconia.

Summarized income statement information for Vasconia in USD and MXP is as follows:

 

  
Three Months Ended

June 30,  
  2009  2008  
  (in thousands)  
  USD  MXP  USD  MXP  

Net Sales  $ 21,183 $ 281,983 $ 28,680 $ 298,904 
Gross Profit   6,039  80,390  8,161  85,057 
Income from operations   2,496  33,223  3,539  36,886 
Net Income   1,907  25,390  2,663  27,753 

 
 

  
Six Months Ended

June 30,  
  2009  2008  
  (in thousands)  
  USD  MXP  USD  MXP  

Net Sales  $ 45,548 $ 630,910 $ 50,812 $ 537,957 
Gross Profit   12,312  170,223  14,242  150,746 
Income from operations   5,773  80,153  5,995  63,410 
Net Income   3,693  50,966  4,152  43,837 
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

NOTE D — INTANGIBLE ASSETS

Intangible assets
Intangible assets, all of which relate to the Company’s wholesale segment, consist of the following (in thousands):

 
  June 30, 2009  December 31, 2008  
 

 Gross  
Accumulated
Amortization  Net  Gross  

Accumulated
Amortization  Net  

Indefinite-lived intangible assets:                    
Trade names  $ 25,530 $ ― $ 25,530 $ 25,530 $ ― $ 25,530 

                    
Finite-lived intangible assets:                    

Licenses   15,847  (5,428)  10,419  15,847  (5,123)  10,724 
Trade names   2,477  (1,144)  1,333  2,477  (1,103)  1,374 
Customer relationships   586  (371)  215  586  (321)  265 
Patents   584  (74)  510  584  (57)  527 
Total  $ 45,024 $ (7,017) $ 38,007 $ 45,024 $ (6,604) $ 38,420 

                    
 
NOTE E — CREDIT FACILITY
 
The Company has a $150 million secured credit facility that matures on January 31, 2011 (the “Credit Facility”). Borrowings under the Credit Facility are secured
by all assets of the Company. At December 31, 2008, the Company was not in compliance with the financial covenants required by the Credit Facility.

On March 31, 2009, the Company entered into a waiver and amendment to the Credit Facility (the“Amendment”). Pursuant to the Amendment, the Company’s
lenders waived the Company’s non-compliance with the financial covenants required by the Credit Facility at December 31, 2008. The Amendment modifies the
Credit Facility in certain ways including, as follows: (i) changes the maturity date to January 31, 2011, (ii) adds certain asset categories to the borrowing base, (iii)
increases the applicable margin rates (including a minimum LIBOR of 1.75%), (iv) revises the minimum EBITDA and fixed charge coverage covenants and adds
both a minimum net sales and maximum capital expenditures covenant, (v) eliminates the requirement of maximum leverage and minimum interest coverage
ratios, (vi) eliminates the $50 million accordion feature, (vii) revises the minimum excess availability amount and (viii) places restrictions on dividends and
acquisitions. The Amendment also provides for a lock-box arrangement with the collateral agent.  The Company has classified the indebtedness as a Current
Liability in its Condensed Consolidated Balance Sheets as of June 30, 2009 and December 31, 2008 because the Credit Facility requires the Company to maintain
a “lock-box” for the benefit of its lenders.

At June 30, 2009, the Company had $1.6 million of open letters of credit and $57.8 million of borrowings outstanding under the Credit Facility. Interest rates on
outstanding borrowings at June 30, 2009 ranged from 5.75% to 8.87%. Availability under the Credit Facility at June 30, 2009 was $44.3 million (net of $10.0
million of minimum required availability). The Company has interest rate swap and collar agreements (see Note G) with an aggregate notional amount of $55.2
million at June 30, 2009. The Company entered into these agreements to effectively fix the interest rate on a portion of its borrowings under the Credit Facility.
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

 

NOTE E — CREDIT FACILITY (continued)

The Company was in compliance with its financial covenants at June 30, 2009. The Company’s consolidated EBITDA for the six months ended June 30, 2009
was $4.9 million compared to the minimum consolidated EBITDA required by the Credit Facility of $(3.4) million. Capital expenditures for the six months ended
June 30, 2009 were $1.2 million compared to the maximum capital expenditures permitted by the Credit Facility of $3.5 million. Net sales for the three months
ended June 30, 2009 were $85.3 million compared to the minimum net sales required by the Credit Facility of $80.2 million.
 
The borrowing base at June 30, 2009 under the Credit Facility is determined as the sum of (1) (a) 85% of eligible receivables, (b) 90% of the orderly liquidation
value of eligible inventory and (c) 50% of the orderly liquidation value of the Company’s trademarks, less (2) reserves.

Non-GAAP financial measure
Consolidated EBITDA is a non-GAAP financial measure within the meaning of Regulation G promulgated by the Securities and Exchange Commission. The
following is a reconciliation of the net loss as reported to consolidated EBITDA:

 
 

 
Three Months Ended

June 30,  
Six Months Ended

June 30,  
  2009  2008  2009  2008  
  (in thousands)  
Net loss as reported  $ (1,253)$ (3,552)$ (7,212)$ (9,909)

Add back:              
Provision for income taxes   281  (5,341)  416  (10,192)

Interest expense   2,894  2,655  5,767  5,336 
Depreciation and amortization   2,883  2,756  5,485  5,331 
Amortization of bank fees   325  37  401  65 
Restructuring expenses   (1,694)  107  (870)  2,987 
Stock option expense   483  615  942  1,228 

Consolidated EBITDA  $ 3,919 $ (2,723)$ 4,929 $ (5,154)
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

NOTE F — CONVERTIBLE NOTES

The Company has outstanding $75 million aggregate principal amount of 4.75% Convertible Senior Notes due 2011 (the “Notes”). The Notes are convertible into
shares of the Company’s common stock at a conversion price of $28.00 per share, subject to adjustment in certain events. The Notes bear interest at 4.75% per
annum, payable semiannually in arrears on January 15 and July 15 of each year and are unsubordinated except with respect to the Company’s debt to the extent
secured by the Company’s assets. The Notes mature on July 15, 2011. The Company may not redeem the Notes at any time prior to maturity.

The Notes are convertible at the option of the holder anytime prior to the close of business on the business day prior to the maturity date. Upon conversion, the
Company may elect to deliver either shares of the Company’s common stock, cash or a combination of cash and shares of the Company’s common stock in
satisfaction of the Company’s obligations upon conversion of the Notes. At any time prior to the 26th trading day preceding the maturity date, the Company may
irrevocably elect to satisfy in cash the Company’s conversion obligation with respect to the principal amount of the Notes to be converted after the date of such
election, with any remaining amount to be satisfied in shares of the Company’s common stock. The election would be in the Company’s sole discretion without
the consent of the holders of the Notes. The conversion rate of the Notes may be adjusted upon the occurrence of certain events that would dilute the Company’s
outstanding common stock. In addition, holders that convert their Notes in connection with certain fundamental changes, such as a change in control, may be
entitled to a make whole premium in the form of an increase in the conversion rate. If the Notes are not converted prior to the maturity date the Company is
required to pay the holders of the Notes the principal amount of the Notes in cash upon maturity. The Company has reserved 2,678,571 shares of common stock
for issuance upon conversion of the Notes.

As part of the issuance of the Notes, the Company incurred $3.1 million in underwriter’s discounts and other offering expenses. The offering costs are being
amortized to interest expense over the term of the Notes. At June 30, 2009, the unamortized balance of these costs is $1.2 million and is included in other assets in
the condensed consolidated balance sheet.

Effective January 1, 2009, the Company adopted the provisions of FSP APB 14-1 on a retrospective basis as though the provisions of FSP APB 14-1 were in
effect at the date of issuance of the Notes in June 2006. As a result of the adoption of FSP APB 14-1, the Company reclassified $7.9 million (net of taxes of $4.9
million) from convertible notes to additional paid-in-capital. The reclassification created a debt discount of $12.8 million to be amortized to interest expense over
the term of the Notes. The cumulative effect of applying the provisions of FSP APB 14-1 resulted in an addition to the accumulated deficit of $3.5 million as of
January 1, 2009.
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

NOTE F — CONVERTIBLE NOTES (continued)

The following tables set forth the effects of the retrospective adoption of FSP APB 14-1 on the Company’s condensed consolidated balance sheet at December 31,
2008, condensed consolidated statements of operations for the three and six month periods ended June 30, 2008 and condensed consolidated statement of cash
flows for the six months ended June 30, 2008 (in thousands, except per share data):

Selected balance sheet data:

 
 December 31, 2008  

 As reported  
(unaudited)
As adjusted  

Convertible notes $ 75,000 $ 67,864 
Paid-in-capital  116,869  127,497 
Accumulated deficit  (18,023)  (21,515)
 
Selected statement of operations data and cash flow data:

 

  
Three Months Ended 

June 30, 2008  
  (unaudited)
  As reported  As adjusted  

Interest expense  $ (2,053) $ (2,655)

Loss before income taxes and equity in earnings of Grupo Vasconia, S.A.B.   (8,998)  (9,600)

Income tax benefit   5,108  5,341 
Net loss   (3,183)  (3,552)

Basic and diluted loss per common share   (0.27)  (0.30)
 

  
Six Months Ended 

June 30, 2008  
  (unaudited)
  As reported  As adjusted  

Interest expense  $ (4,146) $ (5,336)

Loss before income taxes and equity in earnings of Grupo Vasconia, S.A.B.   (19,875)  (21,065)

Income tax benefit   9,731  10,192 
Net loss   (9,180)  (9,909)

Basic and diluted loss per common share   (0.77)  (0.83)

Amortization of debt discount   ―  1,190 
Deferred income taxes   ―  (461)
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

NOTE F — CONVERTIBLE NOTES (continued)
 
At June 30, 2009 and December 31, 2008, the carrying amount of the debt and equity components of the Notes were as follows (in thousands):
 
 

  
June 30,

2009  
December 31,

2008  
  (unaudited)  

Carrying amount of equity component, net of tax  $ 10,628 $ 10,628 
        
Principal amount of liability component  $ (75,000) $ (75,000)

Unamortized discount   5,834  7,136 
Carrying amount of debt component  $ (69,166) $ (67,864)

 
At June 30, 2009 the remaining period over which the debt discount will be amortized is 2 years. The effective interest rate of the liability component was 9.02%
at the date of issuance. Total interest recognized related to the Notes, including amortization of the debt discount and offering costs, was $1.7 million and $1.2
million for the three months ended June 30, 2009 and 2008, respectively, and $3.4 million and $2.4 million for the six months ended June 30, 2009 and 2008,
respectively.
 
NOTE G — DERIVATIVES
 
The Company has interest rate swap agreements with an aggregate notional amount of $50.0 million and interest rate collar agreements with an aggregate
notional amount of $40.2 million to manage interest rate exposure in connection with its variable interest rate borrowings.

Certain interest rate swap agreements with an aggregate notional amount of $35.0 million were not designated as hedges under SFAS 133 and the fair value gains
or losses from these swap agreements are recognized in earnings (loss). The effect of recording these interest rate swap agreements at fair value resulted in
unrealized gains of $31,000 and $70,000 for the three and six month periods ended June 30, 2009, respectively, and $59,000 and $10,000 for the three and six
month periods ended June 30, 2008, respectively, which is included in interest expense. The agreements expire in January 2011.

An interest rate swap agreement with a notional amount of $15.0 million and the interest rate collar agreements were designated as cash flow hedges under SFAS
133. The effective portion of the fair value gains or losses on these agreements is recorded as a component of accumulated other comprehensive loss. The effect
of recording these derivatives at fair value resulted in unrealized gains of $104,000 and $226,000 for the three and six month periods ended June 30, 2009,
respectively, and an unrealized gain of $712,000 for the three months ended June 30, 2008 and an unrealized loss of $77,000 for the six months ended June 30,
2008. No amounts recorded in accumulated other comprehensive loss are expected to be reclassified to interest expense in the next twelve months. The
agreements expire in November and December 2010.

The fair value of the above derivatives have been obtained from the counterparties to the agreements and are based on Level 2 observable inputs using proprietary
models and estimates about relevant future market conditions. The aggregate fair value of the Company’s derivative instruments was a liability of $2.2 million at
June 30, 2009 and is included in deferred rent & other long-term liabilities.
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

NOTE H — STOCK COMPENSATION

A summary of the Company’s stock option activity and related information for the six months ended June 30, 2009 is as follows:
 

  Options  

Weighted-
average
exercise 

price  

Weighted-
average 

remaining
contractual life

(years)  

Aggregate
intrinsic

value  
Options outstanding, January 1, 2009  2,036,650 $ 20.41      

Grants  382,000  2.19      
Exercises  ―  ―      
Cancellations  (715,000)  25.75      

Options outstanding, June 30, 2009  1,703,650  14.09 8.15  $ 718,000 
Options exercisable, June 30, 2009  677,025  18.20 5.58  $ ― 

 

The aggregate intrinsic value in the table above represents the total pre-tax intrinsic value that would have been received by the option holders had all option
holders exercised their stock options on June 30, 2009. The intrinsic value is calculated for each in-the-money stock option as the difference between the closing
price of the Company’s common stock on June 30, 2009 and the exercise price. There were no in-the-money options exercisable at June 30, 2009.

The intrinsic value of a stock option that is exercised is calculated as the difference between the quoted market price of the Company’s common stock at the date
of exercise and the exercise price of the stock option multiplied by the number of shares exercised. There were no stock options exercised during the six months
ended June 30, 2009.
 
The Company recognized stock option expense of $483,000 and $615,000 for the three months ended June 30, 2009 and 2008, respectively, and $942,000 and
$1.2 million for the six months ended June 30, 2009 and 2008, respectively. Total unrecognized compensation cost related to unvested stock options at June 30,
2009, before the effect of income taxes, was $4.4 million and is expected to be recognized over a weighted-average period of 2.86 years.

In February 2009, two key executives of the Company irrevocably and voluntarily cancelled their options to purchase 600,000 shares of the Company’s common
stock, which had a nominal fair value, in order to increase the shares available for grant under the Company’s 2000 Long-Term Incentive Plan (the “Plan”). In
June 2009, the shareholders of the Company approved an amendment to the Plan to increase the shares available for grant under the Plan by 1,000,000 shares. At
June 30, 2009, there were approximately 1.3 million shares available for grant under the Plan.

During the three months ended June 30, 2009, the Company issued 33,335 restricted shares of the Company’s common stock to its Board of Directors
representing payment of a portion of their annual retainer. The total fair value of the restricted shares, based on the number of shares granted and the quoted
market price of the Company’s common stock on the date of grant was $150,000. The shares cliff vest one year from the date of grant.
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

 
NOTE I — LOSS PER COMMON SHARE

Basic loss per common share has been computed by dividing net loss by the weighted-average number of shares of the Company’s common stock outstanding.
Diluted loss per common share adjusts net loss and basic loss per common share for the effect of all potentially dilutive shares of the Company’s common stock.
The calculations of basic and diluted loss per common share for the three and six month periods ended June 30, 2009 and 2008 are as follows:

 

  Three Months Ended
June 30,  Six Months Ended

June 30,

  2009  2008  2009 2008
  (in thousands, except per share amounts)

Net loss- basic  $ (1,253) $ (3,552) $ (7,212) $ (9,909)

Net interest expense, 4.75% Convertible Senior Notes   ―  ―  ―  ― 
Net loss- diluted  $ (1,253) $ (3,552) $ (7,212) $ (9,909)

              
Weighted-average shares outstanding – basic   11,997  11,967  11,993  11,966 
Effect of dilutive securities:              

Stock options   ―  ―  ―  ― 
4.75% Convertible Senior Notes   ―  ―  ―  ― 

Weighted-average shares outstanding – diluted   11,997  11,967  11,993  11,966 
Basic and diluted loss per common share  $ (0.10) $ (0.30) $ (0.60) $ (0.83)

 

The computation of diluted loss per common share for the three months ended June 30, 2009 and 2008 excludes: (i) options to purchase 1,703,650 shares and
1,529,000 shares, respectively; and (ii) 2,678,571 shares of the Company’s common stock issuable upon the conversion of the Company’s 4.75% Convertible
Senior Notes and related interest expense. The computation of diluted loss per common share for the six months ended June 30, 2009 and 2008 excludes: (i)
options to purchase 1,523,900 shares and 1,520,000 shares, respectively; and (ii) 2,678,571 shares of the Company’s common stock issuable upon the conversion
of the Company’s 4.75% Convertible Senior Notes and related interest expense. The above shares were excluded due to their antidilutive effect as a result of the
losses during the periods.
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

NOTE J — INCOME TAXES

At December 31, 2008, the Company had a Federal net operating loss carry forward of $1.3 million which will expire in 2029. Additionally, the Company has
various state net operating loss carry forwards that will begin to expire in 2014. Since management is uncertain of its ability to utilize its future deferred tax
benefits, a full valuation allowance has been established. In accordance with SFAS No. 109, Accounting for Income Taxes, the Company has offset its total
deferred tax asset with certain deferred tax liabilities that are expected to reverse in the carry forward period.

As a result of the taxable loss incurred for 2008, the Company filed a Federal income tax return reflecting a refund due of $11.3 million on income taxes paid for
2006 and 2007. The Company received the refund during the three months ended June 30, 2009 and used the funds to pay amounts due under the Company’s
Credit Facility.

The estimated value of the Company’s FIN 48 tax positions at June 30, 2009 is a liability of $498,000. There were no changes to this amount during the six-
month period ended June 30, 2009. If the Company’s tax positions are sustained by the taxing authorities in favor of the Company, the Company’s FIN 48
liability would be reduced by $498,000, of which $307,000 would impact the Company’s tax provision. On a quarterly basis the Company evaluates its tax
positions and revises its estimates accordingly. The Company believes that $342,000 of its tax positions will be resolved within the next twelve months.

The Company has identified Federal, California, Massachusetts, New York and New Jersey as “major” tax jurisdictions. The periods subject to examination for
the Company’s Federal returns are years 2006, 2007 and 2008. The periods subject to examination for the Company’s California, Massachusetts, New York and
New Jersey returns are years 2005, 2006 and 2007.

The Company’s policy for recording interest and penalties is to record such items as a component of income taxes. Interest and penalties were not material to the
Company’s financial position, results of operations or cash flows as of and for the three and six month periods ended June 30, 2009 and 2008.

NOTE K — BUSINESS SEGMENTS
 
The Company operates in two reportable business segments; the wholesale segment, which is the Company’s primary business that designs, markets and
distributes its products to retailers and distributors, and the direct-to-consumer segment, through its Pfaltzgraff® and Mikasa® Internet websites and the
Company’s Pfaltzgraff® mail-order catalogs. As described in Note B, the Company ceased operating its Pfaltzgraff® factory and clearance stores and
Farberware® outlet stores by December 31, 2008. The results of operations of certain of these stores were included in the direct-to-consumer segment during the
three and six month periods ended June 30, 2008.
 
The Company has segmented its operations in a manner that reflects how management reviews and evaluates the results of its operations. While both segments
distribute similar products, the segments are distinct due to their different types of customers and the different methods used to sell, market and distribute the
products.
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

NOTE K — BUSINESS SEGMENTS (continued)

Management evaluates the performance of the wholesale and direct-to-consumer segments based on net sales and income (loss) from operations. Such measures
give recognition to specifically identifiable operating costs such as cost of sales, distribution expenses and selling, general and administrative expenses. Certain
general and administrative expenses, such as senior executive salaries and benefits, stock compensation, director fees and accounting, legal and consulting fees,
are not allocated to the specific segments and are reflected as unallocated corporate expenses.
 

 
 

Three Months Ended
June 30,  

Six Months Ended
June 30,  

  2009  2008  2009  2008  
  (in thousands)  

Net sales    
Wholesale  $ 80,898 $ 79,856 $ 164,504 $ 160,234 
Direct-to-consumer   4,436  12,543  11,044  30,359 
Total net sales  $ 85,334 $ 92,399 $ 175,548 $ 190,593 

              
Income (loss) from operations              
Wholesale  $ 3,583 $ (1,222) $ 4,407 $ (877)

Direct-to-consumer (1)   109  (2,943)  (1,391)  (9,468)

Unallocated corporate expenses   (2,258)  (2,780)  (4,955)  (5,384)

Total income (loss) from operations  $ 1,434 $ (6,945) $ (1,939) $ (15,729)

              
Depreciation and amortization              
Wholesale  $ (2,791) $ (2,567) $ (5,417) $ (4,947)

Direct-to-consumer   (19)  (226)  (71)  (449)

Total depreciation and amortization  $ (2,810) $ (2,793) $ (5,488) $ (5,396)

 
Note:
(1) Income (loss) from operations for the Direct-to-consumer segment for the three months ended June 30, 2009 and 2008 includes restructuring and impairment

expenses of $(663,000) and $107,000, respectively, and loss from operations for the Direct-to-consumer segment for the six months ended June 30, 2009 and
2008 includes restructuring and impairment expenses of $161,000 and $3.0 million for, respectively. See Note B.

 
NOTE L — CONTINGENCIES

The Company is a defendant in various lawsuits and from time-to-time regulatory proceedings which may require the recall of its products, arising in the ordinary
course of its business. Management does not expect the outcome of any of these matters, individually or collectively, to have a material adverse effect on the
Company’s financial condition.

In October 2007, Syratech Corporation (“Syratech”) commenced an action against the Company and the Company’s wholly-owned subsidiary, Syratech
Acquisition Corporation, in New York State Supreme Court, New York County, asserting a single cause of action for breach of contract. Syratech alleges that the
Company breached the parties’ asset purchase agreement by failing to file and make effective a registration statement for shares of the Company’s common stock
issued to Syratech for its assets. The complaint alleges damages of approximately $2.1 million. The Company denies that it is liable to Syratech under the claim
set forward in the complaint, and intends to vigorously defend this action. A trial date has been set for November 2009.
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LIFETIME BRANDS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

June 30, 2009
(unaudited)

 
NOTE L — CONTINGENCIES (continued)

In March 2008, the Environmental Protection Agency (“EPA”) announced that the San German Ground Water Contamination site in Puerto Rico was added to the
Superfund National Priorities List due to contamination present in the local drinking water supply. Wallace Silversmiths de Puerto Rico, Ltd. (“Wallace”), a
wholly-owned subsidiary of the Company, received a Notice of Potential Liability and Request for Information Pursuant to 42 U.S.C. Sections 9607(a) and
9604(e) of the Comprehensive Environmental Response, Compensation, Liability Act regarding the San German Ground Water Contamination Superfund Site,
San German, Puerto Rico dated May 29, 2008 from the EPA. The EPA requested that Wallace provide information regarding Wallace’s occupation of the facility
located in San German, Puerto Rico and contamination of the ground water supply. By letter dated June 18, 2008, the Company responded to the EPA’s Request
for Information on behalf of Wallace. The Company has engaged environmental consultants to investigate the environmental condition of the property and
preliminary discussions with the EPA have been initiated. At this time, it is not possible for the Company to evaluate the outcome.

NOTE M — OTHER

Dividends

The Company has not paid a cash dividend on its outstanding shares of common stock during the six months ended June 30, 2009.

 
Supplemental cash flow information
 

 
 

Six Months Ended
June 30,  

   2009  2008  
  (in thousands)  

Supplemental disclosure of cash flow information:        
Cash paid for interest  $ 4,297 $ 3,838 
Cash paid for taxes   279  3,826 

        
Non-cash investing activities:        
Grupo Vasconia, S.A.B. translation adjustment  $ (1,039) $ ― 
Liabilities assumed in business acquisition   ―  2,718 
Deferred cash purchase price of business acquisition   ―  5,000 

 
Comprehensive loss

 
 

 
Three Months Ended

June 30,  
Six Months Ended

June 30,  
  2009  2008  2009  2008  

  (in thousands)  
Net loss  $ (1,253) $ (3,552) $ (7,212) $ (9,909)

Derivative fair value adjustment, net of taxes  64  712  139  (77)
Grupo Vasconia, S.A.B. foreign currency

translation adjustment   1,039  ―  190  ― 
Total comprehensive loss  $ (150) $ (2,840) $ (6,883) $ (9,986)
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Report of Independent Registered Public Accounting Firm
 
To the Board of Directors and Stockholders of Lifetime Brands, Inc:
 
We have reviewed the condensed consolidated balance sheet of Lifetime Brands, Inc. and subsidiaries (the “Company”) as of June 30, 2009, and the related
condensed consolidated statements of operations for the three and six month periods ended June 30, 2009 and 2008, and the condensed consolidated statements of
cash flows for the six-month period ended June 30, 2009 and 2008. These financial statements are the responsibility of the Company’s management.
 
We conducted our review in accordance with the standards of the Public Company Accounting Oversight Board (United States). A review of interim financial
information consists principally of applying analytical procedures and making inquiries of persons responsible for financial and accounting matters. It is
substantially less in scope than an audit conducted in accordance with the standards of the Public Company Accounting Oversight Board, the objective of which
is the expression of an opinion regarding the financial statements taken as a whole. Accordingly, we do not express such an opinion.
 
Based on our review, we are not aware of any material modifications that should be made to the condensed consolidated financial statements referred to above for
them to be in conformity with US generally accepted accounting principles.
 
We have previously audited, in accordance with the standards of the Public Company Accounting Oversight Board (United States), the consolidated balance sheet
of the Company and subsidiaries as of December 31, 2008, and the related consolidated statements of operations, shareholders’ equity, and cash flows for the year
then ended and in our report dated March 31, 2009, we expressed an unqualified opinion on those consolidated financial statements. The consolidated balance
sheet of Grupo Vasconia, S.A.B. and Subsidiaries (a corporation in which the Company has a 29.99% interest) as of December 31, 2008, and the related
consolidated statements of income, shareholders’ equity, and cash flows for the year then ended (not presented herein) were audited by other auditors whose
report dated March 9, 2009 expressed an unqualified opinion on those statements. In the consolidated financial statements, the Company’s investment in Grupo
Vasconia, S.A.B. and Subsidiaries is stated at $17.8 million at December 31, 2008 and the Company’s equity in the net income of Grupo Vasconia, S.A.B. and
Subsidiaries is stated at $1.5 million for the year then ended. As described in Note F, on January 1, 2009, the Company adopted the provisions of FASB Staff
Position Accounting Principles Board No. 14-1 (“FSP APB 14-1”) on a retrospective basis resulting in revision of the December 31, 2008 consolidated balance
sheet. We have not audited and reported on the revised December 31, 2008 balance sheet reflecting the adoption of FSP APB 14-1.

 
                /s/ ERNST & YOUNG LLP

 
Melville, New York
August 6, 2009
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ITEM 2. MANAGEMENT’S DISCUSSION AND ANALYSIS OF
FINANCIAL CONDITION AND RESULTS OF OPERATIONS

This Quarterly Report on Form 10-Q contains “forward-looking statements” as defined by the Private Securities Litigation Reform Act of 1995. These forward-
looking statements include information concerning Lifetime Brands, Inc.’s (the “Company’s”) plans, objectives, goals, strategies, future events, future revenues,
performance, capital expenditures, financing needs and other information that is not historical information. Many of these statements appear, in particular, in
Management’s Discussion and Analysis of Financial Condition and Results of Operations. When used in this Quarterly Report on Form 10-Q, the words
“estimates,” “expects,” “anticipates,” “projects,” “plans,” “intends,” “believes” and variations of such words or similar expressions are intended to identify
forward-looking statements. All forward-looking statements, including, without limitation, the Company’s examination of historical operating trends, are based
upon the Company’s current expectations and various assumptions. The Company believes there is a reasonable basis for its expectations and assumptions, but
there can be no assurance that the Company will realize its expectations or that the Company’s assumptions will prove correct.

There are a number of risks and uncertainties that could cause the Company’s actual results to differ materially from the forward-looking statements contained in
this Quarterly Report. Important factors that could cause the Company’s actual results to differ materially from those expressed as forward-looking statements are
set forth in the Company’s 2008 Annual Report on Form 10-K in Part I, Item 1A under the heading Risk Factors. Such risks, uncertainties and other important
factors include, among others:

 • Risks associated with indebtedness;  

 • Changes in general economic and business conditions which could affect customer payment practices or consumer spending;

 • Customer credit risks;

 • The Company’s dependence on third-party foreign sources of supply and foreign manufacturing;

 • Changes in demand for the Company’s products and the success of new products;

 • Industry trends;

 • The level of competition in the Company’s industry;

 • Fluctuations in costs of raw materials;

 • Increases in costs relating to manufacturing and transportation of products;

 • Complexities associated with a multi-channel and multi-brand business;

 • The Company’s relationship with key licensors;

 • Encroachments on the Company’s intellectual property;

 • The Company’s relationship with key customers;

 • Product liability claims or product recalls;

 • The timing of delivery of products to customers;

 • Departure of key personnel;

 • Internal development of products by the Company’s customers;

 • Noncompliance with applicable regulations including the Sarbanes-Oxley Act of 2002;

 • Risks associated with the Company’s diret-to-consumer operations;

 • Future acquisitions and integration of acquired businesses;

 • Technological risks;

 • Network security risks; and

 • The seasonal nature of the Company’s business.

There may be other factors that may cause the Company’s actual results to differ materially from the forward-looking statements. Except as may be required by
law, the Company undertakes no obligation to publicly update or revise forward-looking statements which may be made to reflect events or circumstances after
the date made or to reflect the occurrence of unanticipated events.
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ABOUT THE COMPANY

The Company is one of North America’s leading resources for nationally branded food preparation, tabletop and home décor products. The Company’s three
major product categories are Food Preparation, Tabletop and Home Décor. The Company markets several product lines within each of these product categories
and under each of the Company’s brands, primarily targeting moderate to premium price points, through every major level of trade. The Company’s competitive
advantage is based on availability and use of its brands, an emphasis on innovation and new product development and sourcing capabilities. The Company owns
or licenses a number of the leading brands in its industry including Farberware®, KitchenAid®, Cuisinart®, Pfaltzgraff® and Mikasa®. Historically, the
Company’s sales growth has come from expanding product offerings within the Company’s current categories by developing existing brands, and acquiring new
brands and product categories. Key factors in the Company’s growth strategy have been, and will continue to be, the selective use and management of the
Company’s brands, and the Company’s ability to provide a stream of new products and designs. A significant element of this strategy is the Company’s in-house
design and development team that creates new products, packaging and merchandising concepts.

EFFECTS OF THE CURRENT ECONOMIC ENVIRONMENT

The Company’s financial performance in 2008 and 2009 has been negatively affected by unfavorable global economic conditions. Continued or further
deteriorating economic conditions would likely have an adverse impact on the Company’s sales volumes, pricing levels and profitability for the balance of 2009.
As economic conditions change, trends in discretionary consumer spending also become unpredictable and subject to reductions due to uncertainties about the
future. If consumers reduce discretionary spending, purchases of the Company’s products may also decline. A general reduction in consumer discretionary
spending due to the recession or uncertainties regarding future economic prospects could continue to have a material adverse effect on the Company’s financial
condition and results of operations. Further, due to the related credit crisis, the Company believes that available sources of liquidity to the Company are currently
limited. However, the Company believes that availability under the Credit Facility and cash flows from operations will be sufficient to fund the Company’s
operations and that it will remain in compliance with the Credit Facility covenants. If circumstances were to adversely change, the Company would seek to
improve its liquidity by taking actions such as to further lower its inventory and reduce expenses. Additionally, the Company may need to further amend or seek
waivers under the Credit Facility and/or seek other sources of liquidity. However, there can be no assurance that any such efforts would be successful or that the
results of any such efforts would be adequate. Finally, the combined effects of the economic downturn and credit crisis have had a significant impact on the
Company’s retail partners and in certain cases resulted in bankruptcies and eventual liquidation. The Company closely monitors the creditworthiness of its
customers. Based upon the evaluation of changes in customers’ creditworthiness, the Company may modify credit limits and/or terms of sale. The Company has
not been materially affected by the bankruptcy or liquidation of any of its customers to date. However, notwithstanding the Company’s efforts to monitor its
customers’ financial condition, the Company may be materially affected in the future.

2009 INFLUENZA OUTBREAK

In April 2009, public health authorities reported an outbreak of influenza that has the potential to become pandemic and in July 2009, a pandemic was officially
declared. A severe and prolonged outbreak may have a significant negative effect on overall economic activity, including the demand for the Company’s products.
In response to such an outbreak, public health authorities may recommend that people stay at home or call for employers to close facilities. Significant
absenteeism or closing the Company’s facilities would have an adverse effect on the Company’s business. The Company has not experienced any negative impact
as a result of the pandemic during the six months ended June 30, 2009. However, the Company is unable to predict the effect the pandemic may have on the
Company’s business in the future.

BUSINESS SEGMENTS

The Company operates in two reportable business segments; the wholesale segment which is the Company’s primary business that designs, markets and
distributes its products to retailers and distributors, and the direct-to-consumer segment, through its Pfaltzgraff® and Mikasa® Internet websites and the
Company’s Pfaltzgraff® mail-order catalogs. During the 2008 period, the Company also operated retail stores utilizing the Pfaltzgraff® and Farberware® names
that were included in the direct-to-consumer segment. However, the Company ceased operating these retail stores by December 31, 2008.
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MIKASA® ACQUISITION

In June 2008, the Company acquired the business and certain assets of Mikasa, Inc. Net sales from Mikasa® during the three and six month periods ended June
30, 2009 were $9.8 million and $18.9 million, respectively.

INVESTMENT IN GRUPO VASCONIA, S.A.B.

The Company owns approximately 30% of the capital stock of Grupo Vasconia, S.A.B. (“Vasconia”), a manufacturer and distributor of aluminum disks,
cookware and related items. Shares of Vasconia capital stock are traded on the Bolsa Mexicana de Valores, S.A. de C.V., the Mexico Stock Exchange, under the
symbol VASCONI.MX. The Company accounts for its investment in Vasconia using the equity method of accounting and has recorded its proportionate share of
Vasconia’s net income for the three and six month periods ended June 30, 2009 and 2008, net of taxes, as equity in earnings of Grupo Vasconia, S.A.B.

RESTRUCTURING EXPENSES

During the three and six months ended June 30, 2009, the Company recognized restructuring and non-cash impairment charges of $(663,000) and $161,000,
respectively, in connection with its restructuring plan that began in September 2008. The restructuring charges consisted of adjustments to reflect decisions by the
Company not to vacate certain leased space that the Company had expected to vacate and not to terminate the employment of certain employees, whose
employment the Company had expected to terminate, and additional charges, primarily for lease obligations, during the period. In addition, the Company adjusted
certain impairment charges that were recognized in 2008 related to the restructuring plan as the result of the decision not to vacate certain leased space that
Company had expected to vacate and recognized additional impairment charges related to certain space that was vacated during the quarter. The plan was
commenced by the Company to exit its retail store business that was historically not profitable. All of the Company’s retail stores were closed by the end of 2008.

GOODWILL, INTANGIBLE ASSETS AND OTHER LONG-LIVED ASSETS

In 2008, due primarily to the significant decline in the Company’s market capitalization, the Company recognized non-cash impairment charges of $29.4 million
in accordance with Statement of Financial Accounting Standards (“SFAS”) No.142, Goodwill and Other Intangible Assets. As a result of the impairment, the
Company wrote off the entire balance of goodwill and reduced the carrying amount of its indefinite-lived intangibles by $2.0 million. On a quarterly basis, due to
the uncertain economic environment, the Company continues to assess all of its long-lived assets for impairment. The results of these quarterly assessments have
not resulted in any additional impairment charges during the six months ended June 30, 2009.

INVENTORY REDUCTION PLAN

The Company has had an inventory reduction plan in effect since 2007. The plan includes reducing the number of products offered for sale and to shorten the
period between inventory procurement and sale to the customer. Consistent with this plan, the Company has been selling slower moving inventory at lower than
regular gross margin levels. The plan was developed to increase efficiency by reducing the capital invested in inventory and substantially reducing third-party
warehousing and related expenses. The plan has, in certain cases, negatively impacted the Company’s gross margins and may negatively impact the Company’s
gross margins in the future. The Company believes this plan has been successful and it expects to continue its inventory reduction efforts for the foreseeable
future.

SEASONALITY

The Company’s business and working capital needs are highly seasonal, with a majority of sales occurring in the third and fourth quarters. In 2008, 2007 and
2006, net sales for the third and fourth quarters accounted for 61%, 61% and 65% of total annual net sales, respectively. In anticipation of the pre-holiday
shipping season, inventory levels increase primarily in the June through October time period.
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EFFECT OF ADOPTION OF ACCOUNTING PRINCIPLE

Effective January 1, 2009, the Company adopted the provisions of FASB Staff Position Accounting Principles Board (“APB”) No. 14-1, Accounting for
Convertible Debt Instruments That May Be Settled in Cash upon Conversion (Including Partial Cash Settlement) (“FSP APB 14-1”) on a retrospective basis. FSP
APB 14-1 requires the issuer of certain convertible debt instruments that may be settled in cash, or other assets, on conversion (including partial cash settlement),
to separately account for the liability (debt) and equity (conversion option) components in a manner that reflects the issuer’s non-convertible debt borrowing rate
with the resulting debt discount amortized as additional non-cash interest expense over the life of the convertible debt. Accordingly, the accompanying December
31, 2008 condensed consolidated balance sheet and June 30, 2008 condensed consolidated statement of operations and cash flows have been adjusted to reflect
the application of the provisions of FSP APB 14-1.

CRITICAL ACCOUNTING POLICIES AND ESTIMATES

Other than the adoption of FSP APB 14-1, Accounting for Convertible Debt Instruments That May Be Settled in Cash upon Conversion (Including Partial Cash
Settlement), described in Notes A and F to the condensed consolidated financial statements, there have been no material changes to the Company’s critical
accounting policies and estimates from the information provided in Item 7. Management’s Discussion and Analysis of Financial Condition and Results of
Operations – Critical Accounting Policies and Estimates included in the Company’s Annual Report on Form 10-K dated December 31, 2008.

RESULTS OF OPERATIONS

The following table sets forth statement of operations data of the Company as a percentage of net sales for the periods indicated:
 

  

Three Months
Ended 

June 30,  
Six Months Ended

June 30,
  2009  2008  2009  2008

Net sales  100.0% 100.0% 100.0% 100.0%

Cost of sales  62.3 59.8 63.4 60.3 
Distribution expenses  11.1 13.9 11.7 13.7 
Selling, general and administrative expenses  25.8 33.8 25.9 32.7 
Restructuring expenses  (0.8) 0.1 0.1 1.6 
Income (loss) from operations  1.6 (7.6) (1.1) (8.3)
Interest expense  (3.4) (2.9) (3.3) (2.8)

Loss before income taxes and equity in earnings of Grupo Vasconia, S.A.B.  (1.8) (10.5) (4.4) (11.1)

Income tax benefit (provision)  (0.4) 5.7 (0.2) 5.4 
Equity in earnings of Grupo Vasconia, S.A.B., net of taxes  0.6 0.8 0.5 0.5 

Net loss  (1.6
)
% (4.0

)
% (4.1

)
% (5.2

)
%
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MANAGEMENT’S DISCUSSION AND ANALYSIS
THREE MONTHS ENDED JUNE 30, 2009 AS COMPARED TO THE THREE MONTHS ENDED

JUNE 30, 2008

Net Sales

Net sales for the three months ended June 30, 2009 were $85.3 million, a decrease of 7.7% compared to net sales of $92.4 million for the 2008 period.

Net sales for the wholesale segment for the three months ended June 30, 2009 were $80.9 million, an increase of $1.0 million or 1.3% compared to net sales of
$79.9 million for the 2008 period. On a comparable basis, adjusting 2009 net sales of Mikasa®, which was acquired on June 6, 2008, to reflect net sales only for
the period after June 6, 2009, the same post acquisition period as 2008, net sales for the Company’s wholesale segment were $74.6 million for the three months
ended June 30, 2009, a decrease of $5.3 million or 6.6% compared to net sales for the 2008 period. Net sales for the Company’s food preparation product
category decreased approximately $0.8 million. The decrease was primarily attributable to lower sales volume due to the liquidation of a significant customer in
2008 and the planned effect of a change in the Company’s relationship with Accent-Fairchild Group, a Canadian company that had previously served as the
Company’s distributor in Canada and now operates a portion of its business as Lifetime Brands Canada. The Company’s share of the operating profit of Lifetime
Brands Canada is included in net sales. Net sales in the Company’s tabletop product category, excluding Mikasa®, decreased approximately $2.7 million,
primarily as a result of lower inventory reduction plan volume. Net sales in the Company’s home décor product category decreased approximately $1.4 million
due to lower volume including the Company’s elimination of certain low margin business. Net sales of other wholesale products declined by $0.4 million,
primarily due to the disposal of a product line.

Net sales for the direct-to-consumer segment for the three months ended June 30, 2009 were $4.4 million compared to $12.5 million for the 2008 period. On a
comparable basis, excluding (a) net sales related to Mikasa® of $0.6 million for the three months ended June 30, 2009, to reflect net sales for the same post
acquisition period as 2008, and (b) 2008 period net sales from the Company’s retail stores of $7.2 million that were closed by the end of 2008, net sales for the
direct-to-consumer segment were $3.8 million for the three months ended June 30, 2009 compared to $5.3 million for the 2008 period. The Company attributes
the decrease in net sales on a comparable basis for the direct-to-consumer segment to the weak retail sales environment.

Cost of sales

Cost of sales for the three months ended June 30, 2009 were $53.1 million compared to $55.3 million for the 2008 period. Cost of sales as a percentage of net
sales was 62.3% for the three months ended June 30, 2009 compared to 59.8% for the 2008 period.

Cost of sales as a percentage of net sales for the wholesale segment was 64.0% for the three months ended June 30, 2009 compared to 63.0% for the 2008 period.
The decrease in gross margin was primarily attributable to a shift in product mix.

Cost of sales as a percentage of net sales for the direct-to-consumer segment decreased to 29.2% for the three months ended June 30, 2009 from 40.0% for the
2008 period.  The increase in gross margin was primarily due to the elimination of the retail outlet stores.
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Distribution expenses

Distribution expenses for the three months ended June 30, 2009 were $9.5 million compared to $12.8 million for the 2008 period. Distribution expenses as a
percentage of net sales were 11.1% for the three months ended June 30, 2009 and 13.9% for the 2008 period.

Distribution expenses as a percentage of net sales for the wholesale segment were 9.7% for the three months ended June 30, 2009 compared to 12.6% for the
2008 period. The decrease was primarily attributable to the closure of the Company’s York, Pennsylvania distribution center in 2009, and the elimination of (a)
duplicative costs incurred while the Company consolidated its West Coast distribution centers in the 2008 period and (b) additional distribution costs incurred in
the 2008 period as the Company transitioned the Mikasa® business, collectively which accounted for approximately 1.6% of the decrease in distribution expenses
as a percentage of net sales, and improved labor efficiencies realized during the three months ended June 30, 2009 of approximately 1.3% as a percentage of net
sales.

Distribution expenses as a percentage of net sales for the direct-to-consumer segment were approximately 37.9% for the three months ended June 30, 2009
compared to 21.6% for the 2008 period. The increase is primarily attributable to the effect of closing the Company’s retail stores, which did not incur the high
level of freight and labor costs associated with fulfilling individual orders incurred by the Company’s Internet and catalog businesses.

Selling, general and administrative expenses

Selling, general and administrative expenses for the three months ended June 30, 2009 were $22.0 million, a decrease of 29.5% from $31.2 million for the 2008
period.

Selling, general and administrative expenses for the three months ended June 30, 2009 for the wholesale segment were $17.7 million, a decrease of $3.0 million
or 14.5% from the $20.7 million for the 2008 period. As a percentage of net sales, selling, general and administrative expenses were 21.9% for the three months
ended June 30, 2009 compared to 25.9% for the 2008 period. The decrease was primarily attributable to additional costs incurred in the 2008 period for
transitional services related to Mikasa® of approximately $1.1 million with the balance due to the Company’s expense reduction efforts.

Selling, general and administrative expenses for the three months ended June 30, 2009 for the direct-to-consumer segment were $2.0 million compared to $7.7
million for the 2008 period. The decrease was attributable to the elimination in the 2009 period of the costs associated with the Company’s retail outlet stores
which were $5.1 million in the 2008 period and a reduction in the number of catalogs mailed to consumers.

Unallocated corporate expenses for the three months ended June 30, 2009 and 2008 were $2.3 million and $2.8 million, respectively. The decrease was primarily
attributable to a decrease in professional fees and stock option expenses.

Restructuring expenses

During the three months ended June 30, 2009, the Company recorded restructuring expenses and non-cash impairment charges related to the Company’s
restructuring initiative that commenced in the third quarter of 2008 totaling $(663,000), consisting principally of: (a) adjustments to reflect decisions by the
Company not to vacate certain leased space that the Company had expected to vacate and not to terminate the employment of certain employees, whose
employment the Company had expected to terminate, offset in part by additional charges, primarily for lease obligations recognized during the three months
ended June 30, 2009, (b) adjustments to certain impairment charges that were recognized in 2008 as the result of the decision not to vacate certain leased space
that Company had expected to vacate and offset in part by impairment charges related to space that was vacated during the three months ended June 30, 2009.
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Interest expense

Interest expense for the three months ended June 30, 2009 was $2.9 million compared to $2.7 million for the 2008 period. The increase in interest expense was
attributable to higher interest rates during the three months ended June 30, 2009, primarily as the result of an increase in the applicable margin rates under the
Company’s Credit Facility due to the March 2009 amendment. The increase was offset in part by lower average borrowings during the three months ended June
30, 2009 compared to the 2008 period.

Income tax benefit (provision)

The income tax provision for the three months ended June 30, 2009 was $0.3 million compared to an income tax benefit of $5.3 million for the 2008 period. The
Company’s effective tax rate in the 2009 period reflects a reduction in the valuation allowance recoverable against certain deferred tax assets and a provision for
minimum state taxes.

 
SIX MONTHS ENDED JUNE 30, 2009 AS COMPARED TO THE SIX MONTHS ENDED

JUNE 30, 2008

Net Sales

Net sales for the six months ended June 30, 2009 were $175.5 million, a decrease of 7.9% compared to net sales of $190.6 million for the 2008 period.

Net sales for the wholesale segment for the six months ended June 30, 2009 were $164.5 million, an increase of $4.3 million or 2.7% compared to net sales of
$160.2 million for the 2008 period. On a comparable basis, adjusting 2009 net sales of Mikasa®, which was acquired on June 6, 2008, to reflect net sales only for
the period after June 6, 2009, the same post acquisition period as 2008, net sales for the wholesale segment were $149.9 million for the six months ended June 30,
2009, a decrease of $10.3 million or 6.4% compared to the 2008 period. Net sales for the Company’s food preparation product category decreased approximately
$5.9 million. The decrease was primarily attributable to lower sales volume due to the liquidation of a significant customer in 2008 and the planned effect of a
change in the Company’s relationship with Accent-Fairchild Group, a Canadian company that had previously served as the Company’s distributor in Canada and
now operates a portion of its business as Lifetime Brands Canada. The Company’s share of the operating profit of Lifetime Brands Canada is included in net
sales. Net sales in the Company’s tabletop product category, excluding Mikasa®, decreased approximately $2.4 million primarily as the result of lower sales of
luxury tabletop items, which management attributes to the weak economy and its impact on consumer spending. Net sales in the Company’s home décor product
category decreased approximately $1.3 million due primarily to the Company’s elimination of certain low margin business. Net sales of other wholesale products
declined by $0.7 million, primarily due to the disposal of a product line.

Net sales for the direct-to-consumer segment for the six months ended June 30, 2009 were $11.0 million compared to $30.4 million for the 2008 period.
Excluding 2008 period net sales attributable to the retail stores that the Company closed by the end of 2008 of $18.9 million and sales related to Mikasa® of $1.4
million, to reflect net sales for the same post acquisition period as 2008, sales for the direct-to-consumer segment for the six months ended June 30, 2009 were
$9.6 million compared to $11.5 million in the 2008 period. The Company attributes the decrease in net sales on a comparable basis for the direct-to-consumer
segment to the weak retail sales environment.
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Cost of sales

Cost of sales for the six months ended June 30, 2009 were $111.3 million compared to $114.9 million for the 2008 period. Cost of sales as a percentage of net
sales was 63.4% for the six months ended June 30, 2009 compared to 60.3% for the 2008 period.

Cost of sales as a percentage of net sales for the wholesale segment was 65.5% for the six months ended June 30, 2009 compared to 63.1% for the 2008 period.
The decrease in gross margin was primarily attributable to a shift in product mix.

Cost of sales as a percentage of net sales for the direct-to-consumer segment decreased to 31.2% for the six months ended June 30, 2009 from 45.4% for the 2008
period.  The increase in gross margin was primarily due to the elimination of the retail outlet stores and the promotional activity that occurred at the stores during
the 2008 period.

Distribution expenses

Distribution expenses for the six months ended June 30, 2009 were $20.6 million compared to $26.2 million for the 2008 period. Distribution expenses as a
percentage of net sales were 11.7% for the six months ended June 30, 2009 and 13.7% for the 2008 period.

Distribution expenses as a percentage of net sales for the wholesale segment were 9.9% for the six months ended June 30, 2009 compared to 12.7% for the 2008
period. The decrease was primarily attributable to improved labor efficiencies realized during the six months ended June 30, 2009 of approximately 1.5% of net
sales and savings related to the closing of the Company’s York, Pennsylvania distribution center and the elimination of duplicative costs incurred while the
Company consolidated its West Coast distribution centers which accounted for approximately 1.3% of the decrease of distribution expenses as a percentage of net
sales.

Distribution expenses as a percentage of net sales for the direct-to-consumer segment were approximately 39.1% for the six months ended June 30, 2009
compared to 19.1% for the 2008 period. The increase is primarily attributable to the effect of closing the Company’s retail stores, which did not incur the high
level of freight and labor costs associated with fulfilling individual orders incurred by the Company’s Internet and catalog businesses.

Selling, general and administrative expenses

Selling, general and administrative expenses for the six months ended June 30, 2009 were $45.5 million, a decrease of 27.0% from $62.3 million for the 2008
period.

Selling, general and administrative expenses for the six months ended June 30, 2009 for the wholesale segment were $36.1 million, a decrease of $3.6 million or
9.1% from the $39.7 million for the 2008 period. As a percentage of net sales, selling, general and administrative expenses were 21.9% for the six months ended
June 30, 2009 compared to 24.8% for the 2008 period. The decrease was primarily attributable to additional costs incurred in the 2008 period for transitional
services related to Mikasa® of approximately $1.1 million with the balance due to the Company’s expense reduction efforts.

Selling, general and administrative expenses for the six months ended June 30, 2009 for the direct-to-consumer segment were $4.5 million compared to $17.2
million for the 2008 period. The decrease was primarily attributable to the elimination of the costs associated with the Company’s retail stores that were closed by
the end of 2008, which incurred expenses of $12.2 million in the 2008 period, and a reduction in the number of catalogs mailed to consumers.

Unallocated corporate expenses for the six months ended June 30, 2009 and 2008 were $4.9 million and $5.4 million, respectively. The decrease was primarily
attributable to a decrease in professional fees and stock option expenses.
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Restructuring expenses

During the six months ended June 30, 2009, the Company recorded restructuring expenses and non-cash impairment charges related to the Company’s
restructuring initiative that commenced in the third quarter of 2008 totaling $161,000 consisting principally of: (a) adjustments to reflect decisions by the
Company not to vacate certain leased space that the Company had expected to vacate and not to terminate the employment of certain employees, whose
employment the Company had expected to terminate, offset in part by additional charges, primarily for lease obligations recognized during the three months
ended June 30, 2009, (b) adjustments to certain impairment charges that were recognized in 2008 as the result of the decision not to vacate certain leased space
that Company had expected to vacate offset in part by impairment charges related to space that was vacated during the six months ended June 30, 2009.

Interest expense

Interest expense for the six months ended June 30, 2009 was $5.8 million compared to $5.3 million for the 2008 period. The increase in interest expense was
primarily attributable to higher interest rates during the six months ended June 30, 2009 primarily as the result of an increase in the applicable margin rates under
the Company’s Credit Facility due to the March 2009 amendment. The increase was offset in part by lower average borrowings during the six months ended June
30, 2009 compared to the 2008 period.

Income tax benefit (provision)

The income tax provision for the six months ended June 30, 2009 was $0.4 million compared to an income tax benefit of $10.2 million for the 2008 period. The
Company’s effective tax rate in the 2009 period reflects a reduction in the valuation allowance recoverable against certain deferred tax assets and a provision for
minimum state taxes.

LIQUIDITY AND CAPITAL RESOURCES

The Company’s principal sources of cash to fund liquidity needs are: (i) cash provided by operating activities and (ii) borrowings available under its Credit
Facility. The Company’s primary uses of funds consist of working capital requirements, capital expenditures and payment of principal and interest on its debt.
 
At June 30, 2009, the Company had cash and cash equivalents of $3.8 million, compared to $3.5 million at December 31, 2008.

Borrowings under the Company’s Credit Facility were $57.8 million at June 30, 2009 which represents a decrease of $31.5 million from December 31, 2008.
 
The Company believes that available sources of liquidity to the Company are currently limited. However, the Company believes that availability under the Credit
Facility and cash flows from operations will be sufficient to fund the Company’s operations and that it will remain in compliance with the Credit Facility
covenants. If circumstances were to adversely change, the Company would seek to improve its liquidity by taking actions such as to further lower its inventory
and reduce expenses. Additionally, the Company may need to further amend or seek waivers under the Credit Facility and/or seek other sources of liquidity.
However, there can be no assurance that any such efforts would be successful or that the results of any such efforts would be adequate. Finally, the combined
effects of the economic downturn and credit crisis have had a significant impact on the Company’s retail partners and in certain cases resulted in bankruptcies and
eventual liquidation. The Company closely monitors the creditworthiness of its customers. Based upon the evaluation of changes in customers’ creditworthiness,
the Company may modify credit limits and/or terms of sale. The Company has not been materially affected by the bankruptcy or liquidation of any of its
customers to date. However, notwithstanding the Company’s efforts to monitor its customers’ financial condition, the Company may be materially affected in the
future.
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Credit facility

The Company has a $150 million secured credit facility that matures on January 31, 2011 (the “Credit Facility”). Borrowings under the Credit Facility are secured
by all assets of the Company. At December 31, 2008, the Company was not in compliance with the financial covenants required by the Credit Facility. On March
31, 2009, the Company entered into a waiver and amendment to the Credit Facility (the“Amendment”). Pursuant to the Amendment, the Company’s lenders
waived the Company’s non-compliance with the financial covenants required by the Credit Facility at December 31, 2008. The Amendment modifies the Credit
Facility in certain ways including, as follows: (i) changes the maturity date to January 31, 2011, (ii) adds certain asset categories to the borrowing base, (iii)
increases the applicable margin rates (including a minimum LIBOR of 1.75%), (iv) revises the minimum EBITDA and fixed charge coverage covenants and adds
both a minimum net sales and maximum capital expenditures covenant, (v) eliminates the requirement of maximum leverage and minimum interest coverage
ratios, (vi) eliminates the $50 million accordion feature, (vii) revises the minimum excess availability amount and (viii) places restrictions on dividends and
acquisitions. The Amendment also provides for a lock-box arrangement with the collateral agent.   The Company has classified the indebtedness as a Current
Liability in its Condensed Consolidated Balance Sheets as of June 30, 2009 and December 31, 2008 because the Credit Facility requires the Company to maintain
a “lock-box” for the benefit of its lenders.

At June 30, 2009, the Company had $1.6 million of open letters of credit and $57.8 million of borrowings outstanding under the Credit Facility. Interest rates on
outstanding borrowings at June 30, 2009 ranged from 5.75% to 8.87%. Availability under the Credit Facility at June 30, 2009 was $44.3 million (net of $10.0
million of minimum required availability). The Company has interest rate swap and collar agreements with an aggregate notional amount of $55.2 million at June
30, 2009. The Company entered into these agreements to effectively fix the interest rate on a portion of its borrowings under the Credit Facility.

The Company was in compliance with its financial covenants at June 30, 2009. The Company’s consolidated EBITDA for the six months ended June 30, 2009
was $4.9 million compared to the minimum consolidated EBITDA required by the Credit Facility of $(3.4) million. Capital expenditures for the six months ended
June 30, 2009 were $1.2 million compared to the maximum capital expenditures permitted by the Credit Facility of $3.5 million. Net sales for the three months
ended June 30, 2009 were $85.3 million compared to the minimum net sales required by the Credit Facility of $80.2 million.

The borrowing base at June 30, 2009 under the Credit facility is determined as the sum of (1) (a) 85% of eligible receivables, (b) 90% of the orderly liquidation
value of eligible inventory and (c) 50% of the orderly liquidation value of the Company’s trademarks, less (2) reserves.
 
Non-GAAP financial measure
Consolidated EBITDA is a non-GAAP financial measure within the meaning of Regulation G promulgated by the Securities and Exchange Commission. The
following is a reconciliation of the net loss as reported to consolidated EBITDA:

 
 

 
Three Months Ended

June 30,  
Six Months Ended

June 30,  
  2009  2008  2009  2008  
  (in thousands)  

Net loss as reported  $ (1,253) $ (3,552)$ (7,212)$ (9,909)

Add back:              
Provision for income taxes   281  (5,341)  416  (10,192)

Interest expense   2,894  2,655  5,767  5,336 
Depreciation and amortization   2,883  2,756  5,485  5,331 
Amortization of bank fees   325  37  401  65 
Restructuring expenses   (1,694)  107  (870)  2,987 
Stock option expense   483  615  942  1,228 

Consolidated EBITDA  $ 3,919 $ (2,723)$ 4,929 $ (5,154)
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Convertible Notes

The Company has outstanding $75 million aggregate principal amount of 4.75% Convertible Senior Notes due 2011 (the “Notes”). The Notes are convertible into
shares of the Company’s common stock at a conversion price of $28.00 per share, subject to adjustment in certain events. The Notes bear interest at 4.75% per
annum, payable semiannually in arrears on January 15 and July 15 of each year and are unsubordinated except with respect to the Company’s debt to the extent
secured by the Company’s assets. The Notes mature on July 15, 2011. The Company may not redeem the Notes at any time prior to maturity. The Notes are
convertible at the option of the holder anytime prior to the close of business on the business day prior to the maturity date. Upon conversion, the Company may
elect to deliver either shares of the Company’s common stock, cash or a combination of cash and shares of the Company’s common stock in satisfaction of the
Company’s obligations upon conversion of the Notes. If the Notes are not converted prior to the maturity date the Company is required to pay the holders of the
Notes the principal amount of the Notes in cash upon maturity.

Effective January 1, 2009, the Company adopted the provisions of FSP APB 14-1 on a retrospective basis. Accordingly, the accompanying December 31, 2008
condensed consolidated balance sheet and June 30, 2008 condensed consolidated statement of operations and cash flows have been adjusted to reflect the
application of the provisions of FSP APB 14-1. The cumulative effect of applying the provisions of FSP APB 14-1 resulted in an addition to the accumulated
deficit of $3.5 million as of January 1, 2009.

Dividends

The Company has not paid a cash dividend on its outstanding shares of common stock during the six months ended June 30, 2009.

Operating activities

Cash provided by operating activities was $33.2 million for the six months ended June 30, 2009 compared to cash used by operating activities of $11.2 million in
the 2008 period. The increase resulted from improved operating results and a working capital decrease during the 2009 period. The decrease in working capital
was primarily attributable to a reduction of inventory during the six months ended June 30, 2009 and a greater reduction of accounts receivable during the six
months ended June 30, 2009 compared to the 2008 period.
 
Investing activities

Cash used in investing activities was $1.2 million for the six months ended June 30, 2009 compared to $17.2 million in the 2008 period. The Company’s 2009
planned capital expenditures are estimated not to exceed $6.0 million.

Financing activities

Cash used by financing activities was $31.6 million for the six months ended June 30, 2009 compared to cash provided by financing activities of $25.4 million for
the 2008 period. In 2009, net repayments under the Company’s Credit Facility were $31.5 million compared to net borrowings of $27.1 million for the 2008
period.
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Item 3. Quantitative and Qualitative Disclosures About Market Risk

Market risk represents the risk of loss that may impact the consolidated financial position, results of operations or cash flows of the Company. The Company is
exposed to market risk associated with changes in interest rates. The Company’s Credit Facility bears interest at variable rates and, therefore, the Company is
subject to increases and decreases in interest expense resulting from fluctuations in interest rates. The Company has interest rate swap agreements with an
aggregate notional amount of $50.0 million and interest rate collar agreements with an aggregate notional amount of $40.2 million to manage interest rate
exposure in connection with these variable interest rate borrowings. There have been no changes in interest rates that would have a material impact on the
consolidated financial position, results of operations or cash flows of the Company for the three months ended June 30, 2009.

 
Item 4. Controls and Procedures

(a) Evaluation of Disclosure Controls and Procedures

The Chief Executive Officer and the Chief Financial Officer of the Company (its principal executive officer and principal financial officer, respectively)
have concluded, based on their evaluation as of June 30, 2009, that the Company’s controls and procedures are effective to ensure that information
required to be disclosed by the Company in the reports filed by it under the Securities and Exchange Act of 1934, as amended, is recorded, processed,
summarized and reported within the time periods specified in the Securities and Exchange Commission’s rules and forms, and include controls and
procedures designed to ensure that information required to be disclosed by the Company in such reports is accumulated and communicated to the
Company’s management, including the Chief Executive Officer and Chief Financial Officer of the Company, as appropriate to allow timely decisions
regarding required disclosure.

(b) Changes in Internal Controls

There were no changes in the Company’s internal control over financial reporting that occurred during the Company’s most recent fiscal quarter that has
materially affected, or is reasonably likely to materially affect, the Company’s internal control over financial reporting.
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PART II - OTHER INFORMATION

Item 1. Legal Proceedings

Notice of Potential Liability and Request for Information Pursuant to 42 U.S.C. Sections 9607(a) and 9604(e) of the Comprehensive Environmental Response,
Compensation, Liability Act, regarding the San German Ground Water Contamination Superfund Site, San German Puerto Rico.

In March 2008, EPA announced that the San German Ground Water Contamination site in Puerto Rico was added to the Superfund National Priorities List due to
contamination present in the local drinking water supply. Wallace received a Notice of Potential Liability and Request for Information Pursuant to 42 U.S.C.
Sections 9607(a) and 9604(e) of the Comprehensive Environmental Response, Compensation, Liability Act regarding the San German Ground Water
Contamination Superfund Site, San German, Puerto Rico, dated May 29, 2008 from EPA. EPA requested that Wallace provide information regarding Wallace’s
occupation of the facility located in San German, Puerto Rico and contamination of the ground water supply. By letter dated June 18, 2008, the Company
responded to EPA’s Request for Information on behalf of Wallace. The Company has engaged environmental consultants to investigate the environmental
condition of the property and preliminary discussions with EPA have been initiated and are ongoing. At this time, it is not possible to make an evaluation of an
outcome.

Item 1A. Risk Factors

There have been no material changes in the Company’s risk factors from those disclosed in the Company’s 2008 Annual Report on Form 10-K.

Item 4. Submission of Matters to a Vote of Security Holders

 1. The following proposals were submitted to a vote of the stockholders of the Company and approved at the Company’s annual meeting of stockholders
held on June 11, 2009:

PROPOSAL NO. 1

Election of the following eight directors to serve until the next Annual Meeting of Stockholders or until their successors are duly elected and
qualified:
 

 For  Withheld
David Dangoor 9,353,378  1,979,556

Michael Jeary 9,645,162  1,687,772

Cherrie Nanninga 9,300,952  2,031,982

Craig Phillips 10,584,526  748,408

Ronald Shiftan 10,474,066  858,868

Jeffrey Siegel 11,084,800  248,134

William Westerfield 11,089,261  243,673

John Koegel 11,095,908  237,026

 
PROPOSAL NO. 2

Ratification of the appointment of Ernst & Young LLP as the independent registered public accounting firm of the Company:
 

For  Against  Abstain
11,227,465  100,105  5,364

 
PROPOSAL NO. 3
 
Approval of an amendment to the Company’s 2000 Long-Term Incentive Plan to increase the number of shares of the Company’s common
stock available for grant under the plan by 1,000,000 to 3,500,000:
 

For  Against  Abstain
6,065,878  1,493,356  21,158

 
 

-33-



Item 6. Exhibits

 
Exhibit No.
 

10.1 Second Amended and Restated Credit Agreement, dated as of October 31, 2006, among Lifetime Brands, Inc., Lenders party thereto,
Citibank, N.A. and Wachovia Bank, National Association, as Co-Documentation Agents, JP Morgan Chase Bank, N.A., as Syndication
Agent, and HSBC Bank USA, National Association, as Administrative Agent.

  
10.2 Amendment No. 2 to Second Amended and Restated Credit Agreement, dated as of March 31, 2008, by and among Lifetime Brands, Inc.,

Lenders party hereto, Citibank, N.A. and Wachovia Bank, National Association, as Co-Documentation Agents, JP Morgan Chase Bank,
N.A., as Syndication Agent and HSBC Bank USA, National Association, as Administrative Agent.

  
10.3 Waiver and Amendment No. 5 to Second Amended and Restated Credit Agreement, dated as of March 31, 2009, by and among Lifetime

Brands, Inc., the several financial institutions party hereto and HSBC Bank USA, National Association, as Administrative Agent for the
Lenders.

  
31.1 Certification by Jeffrey Siegel, Chief Executive Officer and President, pursuant to Rule 13a-14(a) or Rule 15d-14(a) of the Securities and

Exchange Act of 1934, as adopted pursuant to Section 302 of the Sarbanes-Oxley Act of 2002.

  
31.2 Certification by Laurence Winoker, Senior Vice President – Finance, Treasurer and Chief Financial Officer, pursuant to Rule 13a-14(a) or

Rule 15d-14(a) of the Securities and Exchange Act of 1934, as adopted pursuant to Section 302 of the Sarbanes-Oxley Act of 2002.

  
32.1 Certification by Jeffrey Siegel, Chief Executive Officer and President, and Laurence Winoker, Senior Vice President – Finance, Treasurer

and Chief Financial Officer, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002.
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SIGNATURES
 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
thereunto duly authorized.
 
 
 
 Lifetime Brands, Inc.
  
  

/s/ Jeffrey Siegel August 10,
2009

Jeffrey Siegel
Chief Executive Officer and President
(Principal Executive Officer)
  
  
/s/ Laurence Winoker August 10,

2009
Laurence Winoker
Senior Vice President – Finance, Treasurer and Chief Financial Officer
(Principal Financial and Accounting Officer)
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Exhibit 10.1

SECOND AMENDED AND RESTATED CREDIT AGREEMENT

dated as of October 31, 2006,

among

LIFETIME BRANDS, INC.
as Borrower,

the Lenders party hereto,

CITIBANK, N.A.

and

WACHOVIA BANK, NATIONAL ASSOCIATION,
as Co-Documentation Agents,

JPMORGAN CHASE BANK, N.A.,
as Syndication Agent

and

HSBC BANK USA, NATIONAL ASSOCIATION,
as Administrative Agent

___________________________

HSBC BANK USA, NATIONAL ASSOCIATION
and

JPMORGAN CHASE BANK, N.A.
as Joint Lead Arrangers
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SECOND AMENDED AND RESTATED CREDIT AGREEMENT
 

SECOND AMENDED AND RESTATED CREDIT AGREEMENT, dated as of October 31, 2006 (this “Agreement”), among LIFETIME
BRANDS, INC., a Delaware corporation (the “Borrower”), the Lenders party hereto (the “Lenders”), JPMORGAN CHASE BANK, N.A., as Syndication
Agent, CITIBANK, N.A., as Co-Documentation Agent, WACHOVIA BANK, NATIONAL ASSOCIATION, as Co-Documentation Agent, and HSBC BANK
USA, NATIONAL ASSOCIATION, as Administrative Agent (in such capacity, the “Administrative Agent”).

 
The Borrower, certain lenders and The Bank of New York, as Administrative Agent are parties to the Amended and Restated Credit Agreement dated

as of July 28, 2004 (as amended through the date hereof, the “Original Credit Agreement”) among the Borrower, such lenders and The Bank of New York, as
Administrative Agent.

 
HSBC Bank USA, National Association has purchased and assumed from such lenders, and such lenders have sold and assigned to HSBC Bank

USA, National Association, such lenders’ outstanding loans and commitments under the Original Credit Agreement. In connection with such sale and assignment,
The Bank of New York has resigned as Administrative Agent and HSBC Bank USA, National Association, as sole lender, has appointed itself as successor
Administrative Agent, which appointment has been approved by the Borrower. Simultaneously with the execution and delivery of this Agreement, HSBC Bank
USA, National Association has sold and assigned to the Lenders party hereto the Revolving Commitments as set forth on Schedule 2.01 hereto (and a pro rata
share of the outstanding Revolving Loans and Letters of Credit as of the date hereof).

 
The Borrower, the Administrative Agent and the lenders party hereto desire to amend and restate the Original Credit Agreement on the terms and

conditions set forth herein.
 
Accordingly, for good and valuable consideration, the parties hereto agree that the Original Credit Agreement shall be amended and restated in its

entirety as follows:
 

ARTICLE 1. DEFINITIONS
 

 Section 1.01 Defined Terms
 

As used in this Agreement, the following terms have the meanings specified below:
 
“ABR”, when used in reference to any Loan or Borrowing, refers to whether such Loan, or the Loans comprising such Borrowing, are

bearing interest at a rate determined by reference to the Alternate Base Rate.
 
“Adjusted LIBO Rate” means, with respect to any Eurodollar Borrowing for any Interest Period, an interest rate per annum (rounded, if

necessary, to the nearest one hundred-thousandth of a percentage point) equal to (a) the LIBO Rate for such Interest Period multiplied by (b) the Statutory
Reserve Rate.

 
“Administrative Agent” means HSBC Bank USA, National Association, in its capacity as administrative agent for the Lenders hereunder.
 

 



“Administrative Questionnaire” an Administrative Questionnaire in a form supplied by the Administrative Agent.
 
“Affiliate” means, with respect to a specified Person, another Person that directly, or indirectly through one or more intermediaries,

Controls or is Controlled by or is under common Control with the Person specified.
 
“Agreement” has the meaning ascribed thereto in the preamble to this Agreement, as amended, supplemented or otherwise modified from

time to time.
 

“Aggregate Revolving Commitment” means, at any time, the sum at such time of the aggregate Revolving Commitments of all Lenders,
which, as of the Effective Date equals $150,000,000.

 
“Aggregate Revolving Exposure” means, at any time, the sum at such time of (a) the outstanding principal balance of the Revolving

Loans of all Lenders, plus (b) the outstanding principal balance of the Swing Line Loans, plus (c) an amount equal to the Letter of Credit Exposure of all Lenders.
 
“Alternate Base Rate” means, for any day, a rate per annum equal to the greatest of (a) the Prime Rate in effect on such day, (b) the

secondary market rate for three-month certificates of deposit (adjusted for statutory reserve requirements) plus 1% per annum and (c) the Federal Funds Rate in
effect on such day plus 1/2 of 1% per annum. Any change in the Alternate Base Rate due to a change in the Prime Rate or the Federal Funds Rate shall be
effective from and including the effective date of such change in the Prime Rate or the Federal Funds Rate, respectively.

 
“Applicable Margin” means, at all times during the applicable periods set forth below: (a) with respect to ABR Borrowings, the

percentage set forth below under the heading “ABR Margin” and adjacent to such period, (b) with respect to Eurodollar Borrowings, the percentage set forth
below under the heading “Eurodollar Margin” and adjacent to such period and (c) with respect to the Commitment Fees, the percentage set forth below under the
heading “Commitment Fee Margin” and adjacent to such period:

 
Period Applicable Margin

When the Leverage Ratio is
greater than

And less than or equal
to ABR Margin Eurodollar Margin Commitment Fee Margin

3.00:1.00  0.000% 1.250% 0.250%
2.50:1.00 3.00:1.00 0.000% 1.000% 0.200%
2.00:1.00 2.50:1.00 0.000% 0.750% 0.150%
1.00:1.00 2.00:1.00 0.000% 0.625% 0.125%

 1.00:1.00 0.000% 0.500% 0.100%
 
Changes in the Applicable Margin resulting from a change in the Leverage Ratio shall be based upon the certificate most recently

delivered under Section 6.01(c) and shall become effective five (5) Business Days after the date such certificate is delivered to the Administrative Agent.
Notwithstanding anything to the contrary in this definition, (i) if the Borrower shall fail to deliver to the
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Administrative Agent such a certificate on or prior to any date required hereby, the Leverage Ratio shall be deemed to be greater than 3.00:1.00from and
including such date to the date that is five (5) Business Days after the date of delivery to the Administrative Agent of such certificate and (ii) during the period
commencing on the Effective Date and ending on the date that the certificate to be delivered under Section 6.01(c) for the fiscal quarter ending December 31,
2006 is delivered to the Administrative Agent, the Applicable Margin shall be 0.000% for ABR Borrowings, 0.500% for Eurodollar Borrowings and 0.100% with
respect to the Commitment Fee.

 
“Approved Fund” means, with respect to any Lender that is a fund that invests in commercial loans, (a) any other fund that invests in

commercial loans and is managed or advised by the same investment advisor as such Lender or by an Affiliate of such investment advisor, and (b) any bank or
Affiliate thereof that manages or controls such Lender.

 
“Assignment and Acceptance” means an assignment and acceptance entered into by a Lender and an assignee (with the consent of any

party whose consent is required by Section 10.04), and accepted by the Administrative Agent, substantially in the form of Exhibit A or any other form approved
by the Administrative Agent.

 
“Availability Period” means the period from and including the Effective Date to but excluding the earlier of the Revolving Maturity Date

and the date of termination of the Revolving Commitments.
 
“Available Revolving Commitment Amount” means , at any time, an amount equal to the Aggregate Revolving Commitment at such time

minus the Aggregate Revolving Exposure at such time.
 
“Board” means the Board of Governors of the Federal Reserve System of the United States of America.
 
“Borrower” has the meaning ascribed thereto in the preamble to this Agreement.
 
“Borrowing” means Revolving Loans or Swing Line Loans, as applicable, of the same Type made, converted or continued on the same

date and, in the case of Eurodollar Loans, as to which a single Interest Period is in effect; provided, however, that Swing Line Loans may not be made or
converted into Eurodollar Loans.

 
“Borrowing Date” means the date of (a) the making, conversion or continuation of any Loan or (b) the issuance of any Letter of Credit.
 
“Business Day” means any day that is not a Saturday, Sunday or other day on which commercial banks in New York City are authorized

or required by law to remain closed, provided that, when used in connection with a Eurodollar Loan, the term “Business Day” shall also exclude any day on
which banks are not open for dealings in dollar deposits in the London interbank market.

 
“Capital Expenditures” of any Person means expenditures (whether paid in cash or other consideration or accrued as a liability) for fixed

or capital assets(excluding any capitalized interest andany such asset acquired in connection with normal replacement and maintenance programs properly
charged to current operations and excluding any replacement assets acquired with the proceeds of insurance) made by such Person.
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“Capital Lease Obligations” of any Person means the obligations of such Person to pay rent or other amounts under any lease of (or
other arrangement conveying the right to use) real or personal property, or a combination thereof, which obligations are required to be classified and accounted
for as capital leases on a balance sheet of such Person under GAAP, and the amount of such obligations shall be the capitalized amount thereof determined in

accordance with GAAP.
 
“Capital Stock” means, as to any Person, all shares, interest, partnership interests, limited liability company membership interests,

participations, rights in or other equivalents (however designated) of such Person’s equity (however designated) and any rights, warrants or options exchangeable
for or convertible into such shares, interests, participations, rights or other equity.

 
“Cash Collateral” has the meaning set forth in Section 2.12.
 
“Cash Collateral Account” has the meaning set forth in Section 2.12.
 
“Change in Control” means on or after the Effective Date, any “person” or “group” (within the meaning of Sections 13(d) and 14(d)(2)

of the Securities Exchange Act of 1934, as amended) becomes the “beneficial owner” (as defined in Rule 13d-3 promulgated under the Securities Exchange Act
of 1934, as amended), directly or indirectly, of 25% or more of the total voting power of the then outstanding Capital Stock of the Borrower entitled to vote
generally in the election of the directors of the Borrower, other than any Person who is a stockholder of the Borrower on the Effective Date.

 
“Change in Law” means (a) the adoption of any law, rule or regulation after the date of this Agreement, (b) any change in any law, rule

or regulation or in the interpretation or application thereof by any Governmental Authority after the date of this Agreement or (c) compliance by any Credit Party
(or, for purposes of Section 3.05(b), by any lending office of such Credit Party or by such Credit Party’s holding company, if any) with any request, guideline or
directive (whether or not having the force of law) of any Governmental Authority made or issued after the date of this Agreement.

 
“Code” means the Internal Revenue Code of 1986, as amended from time to time.
 
“Collateral” means any and all “Collateral”, as defined in any applicable Security Document.
 
“Commitment Fee” has the meaning set forth in Section 3.03(a).
 
“Commitment Percentage” means, with respect to any Lender, a fraction (expressed as a percentage), the numerator of which is such

Lender’s Revolving Commitment and the denominator of which is the aggregate Revolving Commitments of all Lenders.
 
“Consolidated”: means the Borrower and its Subsidiaries on a consolidated basis in accordance with GAAP.
 
“Consolidated EBITDA” means, for any period, net income of the Borrower and its Subsidiaries for such period, determined on a

Consolidated basis plus the sum of, without duplication, (a) Consolidated Interest Expense for such period, (b) provision for income taxes accrued for such period
and (c) depreciation, amortization and other non-cash charges of the Borrower and its Subsidiaries, each to the extent deducted in determining such net income
for such period, minus the sum of extraordinary gains from sales, exchanges and other dispositions of property not in the ordinary course of business, in
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each case solely to the extent such items would be classified as an operating expense in accordance with GAAP.
 
“Consolidated Interest Expense”means, for any period, interest and fees accrued or paid by the Borrower and its Subsidiaries during such

period in respect of the Indebtedness of the Borrower and its Subsidiaries, determined on a Consolidated basis, including (a) the amortization of debt discounts to
the extent included in interest expense in accordance with GAAP, (b) the amortization of all fees (including fees with respect to interest rate cap agreements or
other agreements or arrangements entered into by the Borrower or any Subsidiary designed to protect the Borrower or such Subsidiary, as applicable, against
fluctuations in interest rates) payable in connection with the incurrence of Indebtedness to the extent included in interest expense in accordance with GAAP, (c)
the portion of any rents payable under capital leases allocable to interest expense in accordance with GAAP, and (d) capitalized interest.

 
“Consolidated Net Income” means, for any period, net income (or loss) of the Borrower and its Subsidiaries on a Consolidated basis for

such period taken as a single accounting period determined in accordance with GAAP.
 
“Consolidated Senior Secured Debt” means, as of any date, the aggregate principal amount of all Indebtedness of the Borrower and its

Subsidiaries that would be reflected as liabilities on a Consolidated balance sheet of the Borrower as of such date prepared in accordance with GAAP which is
secured by a Lien on any of the property or assets of the Borrower or any Subsidiary, other than Indebtedness which is expressly subordinated in right of payment
to the Obligations.

 
“Control” means the possession, directly or indirectly, of the power to direct or cause the direction of the management or policies of a

Person, whether through the ability to exercise voting power, by contract or otherwise. The terms “Controlling” and “Controlled” have meanings correlative
thereto.

 
“Credit Parties” means the Administrative Agent, the Issuer and the Lenders.
 
“Credit Request” means a request for Revolving Loans, Swing Line Loans or Letters of Credit.
 
“Default” means any event or condition which constitutes an Event of Default or that upon notice, lapse of time or both would, unless

cured or waived, become an Event of Default.
 
“Disclosed Matters” means the actions, suits and proceedings and the environmental matters disclosed in Schedule 4.06.
 
“dollars” or “$” refers to lawful money of the United States of America.
 
“Domestic Subsidiary” means any wholly-owned Subsidiary of the Borrower organized under the laws of the United States of America

or any State thereof.
 
“Effective Date” means the date on which the conditions specified in Section 5.01 are satisfied (or waived in accordance with

Section 10.02).
 
“Environmental Laws” means all applicable laws, rules, regulations, codes, ordinances, orders, decrees, judgments, injunctions, notices

or binding agreements issued, promulgated or entered
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into by any Governmental Authority, relating in any way to the environment, preservation or reclamation of natural resources, the management, release or
threatened release of any Hazardous Material or to health and safety matters.

 
“Environmental Liability” means any liability, contingent or otherwise (including any liability for damages, costs of environmental

remediation, fines, penalties or indemnities), of any Loan Party directly or indirectly resulting from or based upon (a) violation of any Environmental Law, (b) the
generation, use, handling, transportation, storage, treatment or disposal of any Hazardous Materials, (c) exposure to any Hazardous Materials, (d) the release or
threatened release of any Hazardous Materials into the environment or (e) any contract, agreement or other consensual arrangement pursuant to which liability is
assumed or imposed with respect to any of the foregoing.

 
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended from time to time.
 
“ERISA Affiliate” means any trade or business (whether or not incorporated) that, together with the Borrower or any Subsidiary, is

treated as a single employer under Section 414(b) or 414(c) of the Code or, solely for purposes of Section 302 of ERISA and Section 412 of the Code, is treated as
a single employer under Section 414 of the Code.

 
“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA or the regulations issued thereunder with respect

to a Plan (other than an event for which the 30-day notice period is waived); (b) the existence with respect to any Plan of an “accumulated funding deficiency” (as
defined in Section 412 of the Code or Section 302 of ERISA), whether or not waived; (c) the filing pursuant to Section 412(d) of the Code or Section 303(d) of
ERISA of an application for a waiver of the minimum funding standard with respect to any Plan; (d) the incurrence by the Borrower or any ERISA Affiliate of
any liability under Title IV of ERISA with respect to the termination of any Plan; (e) the receipt by the Borrower or any ERISA Affiliate from the PBGC or a plan
administrator of any notice relating to an intention to terminate any Plan or Plans or to appoint a trustee to administer any Plan; (f) the incurrence by the Borrower
or any ERISA Affiliate of any liability with respect to the withdrawal or partial withdrawal from any Plan or Multiemployer Plan; or (g) the receipt by the
Borrower or any ERISA Affiliate of any notice, or the receipt by any Multiemployer Plan from the Borrower or any ERISA Affiliate of any notice, concerning the
imposition of Withdrawal Liability or a determination that a Multiemployer Plan is, or is expected to be, insolvent or in reorganization, within the meaning of
Title IV of ERISA.

 
“Eurodollar”, when used in reference to any Loan or Borrowing, refers to whether such Loan, or the Loans comprising such Borrowing,

are bearing interest at a rate determined by reference to the Adjusted LIBO Rate.
 
“Event of Default” has the meaning assigned to such term in Section 8.01.
 
“Excluded Taxes” means, with respect to any Credit Party or any other recipient of any payment to be made by or on account of any

obligation of any Loan Party under any Loan Document, (a) income or franchise taxes imposed on (or measured by) its net income by the United States of
America, or by the jurisdiction under the laws of which such recipient is organized or in which its principal office is located or, in the case of any Credit Party, in
which its applicable lending office is located, (b) any branch profits taxes imposed by the United States of America or any similar tax imposed by any other
jurisdiction in which such Loan Party is located, (c) any Taxes that would not have been imposed but for such Credit Party’s or recipient’s present or former
connection (other than a connection solely resulting
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from the transaction contemplated by the Loan Documents) with the jurisdiction (or any political subdivision thereof or therein) imposing such taxes, provided
that it is determinable that such Taxes were imposed solely as a result of such Credit Party’s or recipient’s present or former connection (other than a connection
solely resulting from the transaction contemplated by the Loan Documents) with the jurisdiction (or any political subdivision thereof or therein) imposing such
taxes, and (d) in the case of a Foreign Lender, any withholding tax that is imposed on amounts payable to such Foreign Lender at the time such Foreign Lender
becomes a party to this Agreement (or designates a new lending office) or is attributable to such Foreign Lender’s failure to comply with Section 3.07(e), except
to the extent that such Foreign Lender (or its assignor, if any) was entitled, at the time of designation of a new lending office (or assignment), to receive additional
amounts from such Loan Party with respect to such withholding tax pursuant to Section 3.07(a).

 
“Existing Letters of Credit” means the Letters of Credit outstanding on the Effective Date and identified on Schedule 2.11.
 
“Extensions of Credit”means, collectively, the Loans, the Letters of Credit and any participations in the Letters of Credit pursuant to

Section 2.11(f).
 
“Federal Funds Rate” means, for any day, the rate per annum (rounded, if necessary, to the next greater 1/100 of 1%) equal to the rate

per annum at which the Administrative Agent is offered overnight Federal funds by a Federal funds broker selected by the Administrative Agent at or about 2:00
p.m. on such day, provided that if such day is not a Business Day, the Federal Funds Rate for such day shall be such rate at which the Administrative Agent is
offered overnight Federal funds by such Federal funds broker at or about 2:00 p.m. on the next preceding Business Day.

 
“Financial Officer” means, with respect to any Person, the president, chief financial officer, principal accounting officer, treasurer or

controller of such Person.
 
“Foreign Lender” has the meaning assigned to such term in Section 3.07(e).
 
“GAAP” means generally accepted accounting principles in the United States of America.
 
“Governmental Authority” means the government of the United States of America, any other nation or any political subdivision thereof,

whether state or local, and any agency, authority, instrumentality, regulatory body, court, central bank or other entity exercising executive, legislative, judicial,
taxing, regulatory or administrative powers or functions of or pertaining to government.

 
“Guarantee” of or by any Person (the “guarantor”) means any obligation, contingent or otherwise, of the guarantor guaranteeing or

having the economic effect of guaranteeing any Indebtedness or other obligation of any other Person (the “primary obligor”) in any manner, whether directly or
indirectly, and including any obligation of the guarantor, direct or indirect, (a) to purchase or pay (or advance or supply funds for the purchase or payment of)
such Indebtedness or other obligation or to purchase (or to advance or supply funds for the purchase of) any security for the payment thereof, (b) to purchase or
lease property, securities or services for the purpose of assuring the owner of such Indebtedness or other obligation of the payment thereof, (c) to maintain
working capital, equity capital or any other financial statement condition or liquidity of the primary obligor as to enable the primary obligor to pay such
Indebtedness or other obligation or (d) as an account party in respect of any letter of credit or letter of guaranty issued to support such Indebtedness or obligation,
provided that the term
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“Guarantee” shall not include endorsements for collection or deposit in the ordinary course of business. The term “Guaranteed” has a meaning correlative
thereto.

 
“Guarantee Agreement” means the Amended and Restated Guarantee Agreement, substantially in the form of Exhibit D, among the

Borrower, the Guarantors and the Administrative Agent, for the benefit of the Credit Parties, as amended, restated, supplemented or otherwise modified from time
to time.

 
“Guarantor” means each of the Domestic Subsidiaries set forth on Schedule 4.12 and any other Domestic Subsidiary of the Borrower

organized under the laws of the United States of America or any state thereof that executes and delivers the Guarantee Agreement, in each case in accordance
with Section 5.01(c), 6.11 or 6.14.

 
“Hazardous Materials” means all explosive or radioactive substances or wastes and all hazardous or toxic substances, wastes or other

pollutants, including petroleum or petroleum distillates, asbestos or asbestos containing materials, polychlorinated biphenyls, radon gas, infectious or medical
wastes and all other substances or wastes of any nature (or extract, component or derivative thereof) regulated pursuant to any Environmental Law, including, but
not limited to, (a) those substances, materials and wastes listed in the United States Department of Transportation Hazardous Materials Table (49 CFR 172.101) or
by the Environmental Protection Agency as hazardous substances (40 CFR Part 302) and amendments thereto and replacements thereof and (b) any substance,
pollutant or material defined as, or designated in, any Environmental Law as a “hazardous substance”, “toxic substance”, “hazardous material”, “hazardous
waste”, “restricted hazardous waste”, “pollutant”, “toxic pollutant” or words of similar import.

 
“Hedging Agreement” means any interest rate protection agreement, foreign currency exchange agreement, commodity price protection

agreement or other interest or currency exchange rate or commodity price hedging arrangement.
 
“Indebtedness” of any Person means, without duplication, (a) all obligations of such Person for borrowed money or in connection with

deposits or advances of any kind paid to, received by or otherwise for the account of, such Person, (b) all obligations of such Person evidenced by bonds,
debentures, notes or similar instruments, (c) all obligations of such Person upon which interest charges are customarily paid (other than as a penalty for non-
payment), (d) all obligations of such Person under conditional sale or other title retention agreements relating to property acquired by such Person, (e) all
obligations of such Person in respect of the deferred purchase price of property or services (excluding accounts payable incurred in the ordinary course of
business), (f) all Indebtedness of others secured by (or for which the holder of such Indebtedness has an existing right, contingent or otherwise, to be secured by)
any Lien on property owned or acquired by such Person, whether or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of
Indebtedness of others, (h) all Capital Lease Obligations of such Person, (i) all obligations, contingent or otherwise, of such Person as an account party in respect
of letters of credit and letters of guaranty and (j) all obligations, contingent or otherwise, of such Person in respect of bankers’ acceptances. The Indebtedness of
any Person shall include the Indebtedness of any other entity (including any partnership in which such Person is a general partner) to the extent such Person is
liable therefor as a result of such Person’s ownership interest in or other relationship with such entity, except to the extent the terms of such Indebtedness provide
that such Person is not liable therefor.

 
“Indemnified Taxes” means Taxes other than Excluded Taxes.
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“Indemnitee” has the meaning assigned to such term in Section 10.03(b).
 
“Intellectual Property” has the meaning assigned to such term in the Security Agreement.
 
“Interest Coverage Ratio” means, as of the end of any fiscal quarter, the ratio of (a) Consolidated EBITDA of the Borrower and the

Subsidiaries for the period of four consecutive fiscal quarters ending thereon to (b) Consolidated Interest Expense of the Borrower and the Subsidiaries for such
period.

 
“Interest Election Request” means a request by the Borrower to convert or continue a Borrowing in accordance with Section 3.02.
 
“Interest Payment Date” means (a) with respect to any ABR Loan, the last day of each March, June, September and December of each

year and (b) with respect to any Eurodollar Loan, the last day of the Interest Period applicable to the Borrowing of which such Loan is a part and, in the case of a
Eurodollar Borrowing with an Interest Period of more than three months’ duration, each day prior to the last day of such Interest Period that occurs at intervals of
three months’ duration after the first day of such Interest Period.

 
“Interest Period” means, with respect to any Eurodollar Borrowing, the period commencing on the date of such Borrowing and ending

on the numerically corresponding day in the calendar month that is one, two, three or six months thereafter, as the Borrower may elect, provided that (a) if any
Interest Period would end on a day other than a Business Day, such Interest Period shall be extended to the next succeeding Business Day, unless such next
succeeding Business Day would fall in the next calendar month, in which case such Interest Period shall end on the next preceding Business Day, (b) any Interest
Period that commences on the last Business Day of a calendar month (or on a day for which there is no numerically corresponding day in the last calendar month
of such Interest Period) shall end on the last Business Day of the last calendar month of such Interest Period. For purposes hereof, the date of a Borrowing
initially shall be the date on which such Borrowing is made and thereafter shall be the effective date of the most recent conversion or continuation of such
Borrowing.

 
“Issuer” means HSBC Bank USA, National Association.
 
“Lenders” means the Persons listed on Schedule 2.01 and any other Person that shall have become a party hereto pursuant to an

Assignment and Acceptance, other than any such Person that ceases to be a party hereto pursuant to an Assignment and Acceptance.
 
“Letter of Credit” has the meaning set forth in Section 2.11(a).
 
“Letter of Credit Commitment” means the commitment of the Issuer to issue Letters of Credit having an aggregate outstanding face

amount up to $50,000,000.
 
“Letter of Credit Documentation” has the meaning set forth in Section 2.11(a).
 
“Letter of Credit Exposure” means in respect of any Lender at any time, an amount equal to (a) the sum (without duplication) at such

time of (i) the aggregate amount available for drawing under all outstanding Letters of Credit, (ii) the aggregate amount of unpaid drafts drawn on all Letters of
Credit, and (iii) the aggregate unpaid Reimbursement Obligations, multiplied by (b) such Lender’s Revolving Percentage at such time.
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“Letter of Credit Fees” has the meaning set forth in Section 3.03(b).
 
“Leverage Ratio” means, as of any date of determination, the ratio of (a) Consolidated Senior Secured Debt as of such date to (b)

Consolidated EBITDA of the Borrower for the four consecutive fiscal quarter period ending on the last day of the most recent fiscal quarter for which the
financial statements required by Sections 6.01(a) or 6.01(b), as the case may be, have been delivered.

 
“LIBO Rate” means, with respect to the Interest Period applicable to any Eurodollar Borrowing, a rate of interest per annum, as

determined by the Administrative Agent, equal to the rate for deposits in dollars for a period comparable to such Interest Period which appears on Telerate Page
3750 as of 11:00 a.m., London time, on the day that is two Business Days prior to the first day of such Interest Period. If such rate does not appear on Telerate
Page 3750, the LIBO Rate shall be the rate per annum (rounded, if necessary, to the nearest one hundred-thousandth of a percentage point) at which deposits in
dollars are offered by four major banks in the London interbank market at approximately 11:00 a.m., London time, on the day that is two Business Days prior to
the first day of such Interest Period to prime banks in the London interbank market for a period of one month commencing on the first day of such Interest Period
in an amount comparable to the principal amount of such Eurodollar Borrowing. The Administrative Agent will request the principal London office of each such
bank to provide a quotation of its rate. If at least two such quotations are provided as requested, the rate for such Interest Period shall be the arithmetic mean of
the quotations. If fewer then two quotations are provided as requested, the rate for such Interest Period shall be the arithmetic mean of the rates quoted by major
banks in New York City, selected by the Administrative Agent, at approximately 11:00 a.m., New York City time, on the date that is two Business Days prior to
the first day of such Interest Period for loans in dollars to leading European banks for a period of one month commencing on the first day of such Interest Period
in an amount comparable to such Eurodollar Borrowing.

 
“Lien” means, with respect to any asset, (a) any mortgage, deed of trust, lien, pledge, hypothecation, encumbrance, charge or security

interest in, on or of such asset, (b) the interest of a vendor or a lessor under any conditional sale agreement, capital lease or title retention agreement relating to
such asset and (c) in the case of securities, any purchase option, call or similar right of a third party with respect to such securities.

 
“Loan Documents” means this Agreement, the Notes, the Guarantee Agreement, the Security Documents and all other agreements,

instruments and documents executed or delivered in connection herewith.
 
“Loan Parties” means the Borrower and the Guarantors.
 
“Loans” means the Revolving Loans or the Swing Line Loans, as the case may be.
 
“Managing Person” means, with respect to any Person that is (a) a corporation, its board of directors, (b) a limited liability company, its

board of control, managing member or members, (c) a limited partnership, its general partner, (d) a general partnership or limited liability partnership, its
managing partner or executive committee or (e) any other Person, the managing body thereof or other Person analogous to the foregoing.

 
“Margin Stock” has the meaning assigned to such term in Regulation U.
 
“Material Adverse Effect” means a material adverse effect on (a) the business, assets, operations, prospects or condition, financial or

otherwise, of the Borrower and the Subsidiaries, taken as
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a whole, (b) the ability of any Loan Party to perform any of its obligations under any Loan Document or (c) the rights of or benefits available to any Credit Party
under any Loan Document.

 
“Material Indebtedness” means Indebtedness (other than Indebtedness under the Loan Documents) or obligations in respect of one or

more Hedging Agreements, of any one or more of the Borrower and the Subsidiaries, whether arising pursuant to one or more instruments or agreements, in an
aggregate principal amount exceeding $1,000,000. For purposes of determining Material Indebtedness, the “principal amount” of the obligations of the Borrower
or any Subsidiary in respect of any Hedging Agreement at any time shall be the maximum aggregate amount (giving effect to any netting agreements) that the
Borrower or such Subsidiary, as applicable, would be required to pay if such Hedging Agreement were terminated at such time.

 
“Multiemployer Plan” means a multiemployer plan as defined in Section 4001(a)(3) of ERISA.
 
“Net Proceeds” means, with respect to any Prepayment/Reduction Event, (a) the cash proceeds received in respect of such

Prepayment/Reduction Event, including (i) any cash received in respect of any non-cash proceeds, but only as and when received, (ii) in the case of a casualty,
insurance proceeds and (iii) in the case of a condemnation or similar event, condemnation awards and similar payments, minus (b) the sum of (i) all reasonable
fees and out-of-pocket expenses paid by the Borrower or any of the Subsidiaries to third parties in connection with such Prepayment/Reduction Event, (ii) in the
case of a sale, transfer, lease or other disposition of an asset (including pursuant to a sale and leaseback transaction), the amount of all payments required to be
made by such Borrower and the Subsidiaries as a result thereof to repay Indebtedness (other than the Loans) secured by such asset or otherwise subject to
mandatory payment as a result thereof and (iii) the amount of all taxes paid (or reasonably estimated to be payable) by such Borrower and the Subsidiaries, and
the amount of any reserves established by such Borrower and the Subsidiaries to fund contingent liabilities reasonably estimated to be payable, in each case
during the year that such event occurred or the next succeeding year and that are directly attributable to such event (as determined reasonably and in good faith by
the chief financial officer of such Borrower).

 
“Note” means a Revolving Note or the Swing Line Note, as the case may be.
 
“Obligations” means (a) the due and punctual payment of (i) principal of and premium, if any, and interest (including interest accruing

during the pendency of any bankruptcy, insolvency, receivership or other similar proceeding, regardless of whether allowed or allowable in such proceeding) on
the Loans or the Letter of Credit Exposure, when and as due, whether at maturity, by acceleration, upon one or more dates set for prepayment or otherwise, and
(ii) all other monetary obligations, including fees, commissions, costs, expenses and indemnities, whether primary, secondary, direct, contingent, fixed or
otherwise (including monetary obligations incurred during the pendency of any bankruptcy, insolvency, receivership or other similar proceeding, regardless of
whether allowed or allowable in such proceeding), of the Borrower or any other Loan Party to the Administrative Agent, the Lenders, the Issuer or the Swing
Line Lender, or that are otherwise payable to the Administrative Agent, the Lenders, the Issuer or the Swing Line Lender, under this Agreement and the other
Loan Documents, (b) the due and punctual performance of all covenants, agreements, obligations and liabilities of the Borrower or any other Loan Party under or
pursuant to this Agreement and the other Loan Documents and (c) unless otherwise agreed upon in writing by the Lenders, all obligations of the Borrower,
monetary or otherwise, under each Hedging Agreement entered into with any Lender (or an Affiliate thereof) as a counterparty.
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“Organizational Documents” means as to any Person which is (a) a corporation, the certificate or articles of incorporation and by-laws of
such Person, (b) a limited liability company, the certificate of formation or articles of organization and the limited liability company agreement or similar
agreement of such Person, (c) a partnership, the partnership agreement or similar agreement of such Person, or (d) any other form of entity or organization, the
organizational documents analogous to the foregoing.

 
“Other Taxes” means any and all current or future stamp or documentary taxes or any other excise or property taxes, charges or similar

levies arising from any payment made hereunder or from the execution, delivery or enforcement of, or otherwise with respect to, the Loan Documents, other than
Excluded Taxes.

 
“Participant” has the meaning assigned to such term in Section 10.04(e).
 
“Patriot Act” has the meaning assigned to such term in Section 10.13.
 
“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in ERISA and any successor entity performing similar

functions.
 
“Perfection Certificate” means a certificate in the form of Annex 1 to the Security Agreement or any other form approved by the

Administrative Agent.
 
“Permitted Acquisition” means the purchase, holding or acquisition of (including pursuant to any merger) any Capital Stock, evidences

of indebtedness or other securities (including any option, warrant or other right to acquire any of the foregoing) of any other Person, or the purchase or acquisition
of (in one transaction or a series of transactions (including pursuant to any merger)) any assets of any other Person constituting a business unit (each an
“acquisition”), provided that, (a) at the time thereof and immediately after giving effect thereto no Default shall have occurred and be continuing, (b) the
aggregate amount of consideration paid, and Indebtedness assumed, by the Borrower and the Subsidiaries shall not exceed $50,000,000 with respect to any single
acquisition, (c) such Person or business unit, as the case may be, is in substantially the same business as the Borrower, (d) the Managing Person of such Person
shall have approved or recommend such acquisition and (e) the Borrower shall have complied with the provisions of Section 6.11 with respect to such Person or
assets.

 
“Permitted Encumbrances” means:
 

(a)        Liens imposed by law for taxes that are not yet due or are being contested in compliance with Section 6.04;
 
(b)        landlords’, carriers’, warehousemen’s, mechanics’, materialmen’s, repairmen’s and other like Liens imposed by law,

arising in the ordinary course of business and securing obligations that are not overdue by more than 60 days or are being contested in compliance
with Section 6.04;

 
(c)        pledges and deposits made in the ordinary course of business in compliance with workers’ compensation,

unemployment insurance and other social security laws or regulations;
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(d)        deposits to secure the performance of bids, trade contracts, leases, statutory obligations, surety and appeal bonds,
performance bonds and other obligations of a like nature, in each case in the ordinary course of business;

 
(e)        attachment or judgment liens in respect of judgments, writs or warrants of attachment or similar process that do not

constitute an Event of Default under clause (k) of Section 8.01;
 
(f)        easements, zoning restrictions, rights-of-way and similar encumbrances on real property imposed by law or arising in

the ordinary course of business that do not secure any monetary obligations and do not materially detract from the value of the affected property or
interfere with the ordinary conduct of business of the Borrower or any Subsidiary; and

 
(g)        Liens on patents, patent applications, trademarks, trademark applications, trade names, copyrights, technology and

know-how to the extent such Liens arise from the granting (i) of exclusive licenses with respect to the foregoing if it relates to either (x) intellectual
property which is immaterial and not necessary for the on-going conduct of the Borrower’s or any Subsidiary’s business or (y) uses that would not
materially restrict the conduct of the Borrower’s or any Subsidiary’s on-going businesses and (ii) of non-exclusive licenses to use any of the
foregoing to any Person, in either case in the ordinary course of business of the Borrower or any of its Subsidiaries.

 
“Permitted Investments” means:
 

(a)        direct obligations of, or obligations the principal of and interest on which are unconditionally guaranteed by, the
United States of America (or by any agency thereof to the extent that such obligations are backed by the full faith and credit of the United States of
America), in each case maturing within one year from the date of acquisition thereof;

 
(b)        investments in commercial paper maturing within 270 days from the date of acquisition thereof and having, at such

date of acquisition, the highest credit rating obtainable from Standard & Poor’s Ratings Group, Inc., or any successor thereto, or from Moody’s
Investors Service, Inc. or any successor thereto;

 
(c)        investments in certificates of deposit, banker’s acceptances and time deposits maturing within 180 days from the date

of acquisition thereof issued or guaranteed by or placed with, and money market deposit accounts issued or offered by, any domestic office of any
commercial bank organized under the laws of the United States of America or any State thereof that has a combined capital and surplus and
undivided profits of not less than $500,000,000; and

 
(d)        fully collateralized repurchase agreements with a term of not more than 30 days for securities described in clause (a)

of this definition and entered into with a financial institution satisfying the criteria described in clause (c) of this definition.
 

“Person” means any natural person, corporation, limited liability company, trust, joint venture, association, company, partnership,
Governmental Authority or other entity.

 
“Plan” means any employee pension benefit plan (other than a Multiemployer Plan) subject to the provisions of Title IV of ERISA or

Section 412 of the Code or Section 302 of ERISA, and in respect of which the Borrower, any Subsidiary or any ERISA Affiliate is (or, if such plan were
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terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined in Section 3(5) of ERISA.
 
“Pledged Debt” has the meaning assigned thereto in the Security Agreement.
 
“Pledged Equity” has the meaning assigned thereto in the Security Agreement.
 
“Prepayment/Reduction Event” means:
 

(a)        any non-ordinary course sale, transfer, lease or other disposition (including pursuant to a sale and leaseback
transaction) of any property or asset of the Borrower or any of the Subsidiaries, other than (i) dispositions described in clause (a), (b), (c) or (d) of
Section 7.05 and (ii) other dispositions resulting in aggregate Net Proceeds not exceeding $5,000,000 during the period from the Effective Date to the
Revolving Maturity Date;

 
(b)        any casualty or other insured damage to, or any taking under power of eminent domain or by condemnation or similar

proceeding of, any property or asset of the Borrower or any of the Subsidiaries, other than casualties, insured damage or takings resulting in
aggregate Net Proceeds not exceeding $3,000,000 during any fiscal year; and

 
(c)        the incurrence by the Borrower or any of the Subsidiaries of any Indebtedness prohibited by any Loan Document.
 

“Prime Rate” means the rate of interest per annum publicly announced from time to time by HSBC Bank USA, National Association at
its principal office in New York City as its prime commercial lending rate; each change in the Prime Rate being effective from and including the date such change
is publicly announced as being effective. The Prime Rate is not intended to be lowest rate of interest charged by HSBC Bank USA, National Association in
connection with extensions of credit to borrowers.

 
“Redeemable Securities” means, with respect to any Person, any Capital Stock which is subject to mandatory redemption or redemption

at the option of the holder thereof or which otherwise obligates such Person (whether on a contingent or absolute basis) to apply any of its funds, property or
assets to the purchase, redemption, sinking fund or other retirement of any such Capital Stock; provided, however, preferred equity securities subject to
redemption solely at the option of such Person (and not the holder thereof) shall not constitute Redeemable Securities.

 
“Refunded Swing Line Loans” has the meaning assigned to such term in Section 2.05(e).
 
“Register” has the meaning assigned to such term in Section 10.04(c).
 
“Regulation T” means Regulation T of the Board as from time to time in effect and all official rulings and interpretations thereunder or

thereof.
 
“Regulation U” means Regulation U of the Board as from time to time in effect and all official rulings and interpretations thereunder or

thereof.
 
“Regulation X” means Regulation X of the Board as from time to time in effect and all official rulings and interpretations thereunder or

thereof.
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“Reimbursement Obligation” means, collectively, the obligation of the Borrower to the Issuer with respect to each Letter of Credit and
all documents, instruments and other agreements related thereto, including the obligation of the Borrower to reimburse the Issuer for amounts drawn under such
Letter of Credit.

 
“Related Parties” means, with respect to any specified Person, such Person’s Affiliates and the respective directors, officers, employees,

agents and advisors of such Person and such Person’s Affiliates.
 
“Required Lenders” means, at any time, (i) Lenders having Revolving Exposures and unused Revolving Commitments representing not

less than 51% of the sum of the total Revolving Exposures and unused Revolving Commitments at such time and (ii) in any event not less than two Lenders.
 
“Restricted Payment” means, as to any Person, any dividend or other distribution by such Person (whether in cash, securities or other

property) with respect to any shares of any class of equity securities of such Person, or any payment (whether in cash, securities or other property), including any
sinking fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, cancellation or termination of any such shares or any option,
warrant or other right to acquire any such shares.

 
“Revolving Commitment” means, with respect to each Lender having a Revolving Commitment, the commitment of such Lender to make

Revolving Loans hereunder, as such commitment may be reduced or increased from time to time pursuant to Section 2.06 or Section 2.10 or pursuant to
assignments by or to such Lender pursuant to Section 10.04. The initial amount of each applicable Lender’s Revolving Commitment is set forth on Schedule 2.01,
or in the Assignment and Acceptance pursuant to which such Lender shall have assumed its Revolving Commitment, as applicable. The Aggregate Revolving
Commitment on the Effective Date is $150,000,000.

 
“Revolving Exposure” means, with respect to any Lender at any time, the sum as of such time of (i) the outstanding principal balance of

such Lender’s Revolving Loans, plus (ii) such Lender’s Swing Line Exposure, plus (iii) such Lender’s Letter of Credit Exposure.
 
“Revolving Loan” means a Loan referred to in Section 2.01 and made pursuant to Section 2.03.
 
“Revolving Maturity Date” means the earlier to occur of (a) October 31, 2011 and (b) in the event that there is any outstanding amount

owed by the Borrower on any of the Borrower’s 4.75% convertible senior notes due July 15, 2011 on the date that is 90 days prior to the maturity date of such
4.75% convertible senior notes, the date that is 90 days prior to the maturity date of such 4.75% convertible senior notes, or such earlier date upon which the
Revolving Commitments shall terminate or the Revolving Commitments shall otherwise equal zero.

 
“Revolving Note” means, with respect to each Lender, a promissory note evidencing such Lender’s Revolving Loans payable to the order

of such Lender (or, if required by such Lender, to such Lender and its registered assigns) substantially in the form of Exhibit C-1.
 
“Revolving Percentage” means, as of any date and with respect to each Lender, the percentage equal to a fraction (a) the numerator of

which is the Revolving Commitment of such Lender on such date (or, if there are no Revolving Commitments on such date, on the last date upon which one or
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more Revolving Commitments were in effect), and (b) the denominator of which is sum of the Revolving Commitments of all Lenders on such date (or, if there
are no Revolving Commitments on such date, on the last date upon which one or more Revolving Commitments were in effect).

 
“Secured Parties” means the “Secured Parties” as defined in the Security Agreement.
 
“Security Agreement” means the Security Agreement, substantially in the form of Exhibit E, by the Borrower and the Guarantors in favor

of the Administrative Agent, for the benefit of the Secured Parties, as amended, restated, supplemented or otherwise modified from time to time.
 
“Security Documents” means the Security Agreement and each other security agreement, instrument or other document executed or

delivered pursuant to Section 6.11 or 6.14to secure any of the Obligations.
 
“Statutory Reserve Rate” means a fraction (expressed as a decimal), the numerator of which is the number one and the denominator of

which is the number one minus the aggregate of the maximum reserve percentages (including any marginal, special, emergency or supplemental reserves)
expressed as a decimal established by the Board to which the Administrative Agent is subject for eurocurrency funding (currently referred to as “Eurocurrency
Liabilities” in Regulation D of the Board). Such reserve percentages shall include those imposed pursuant to such Regulation D. Eurodollar Loans shall be
deemed to constitute eurocurrency funding and to be subject to such reserve requirements without benefit of or credit for proration, exemptions or offsets that
may be available from time to time to any Lender under such Regulation D or any comparable regulation. The Statutory Reserve Rate shall be adjusted
automatically on and as of the effective date of any change in any reserve percentage.

 
“Subsidiary” means, with respect to any Person (the “parent”) at any date, any corporation, limited liability company, partnership,

association or other entity the accounts of which would be consolidated with those of the parent in the parent’s consolidated financial statements if such financial
statements were prepared in accordance with GAAP as of such date, as well as any other corporation, limited liability company, partnership, association or other
entity of which securities or other ownership interests representing more than 50% of the equity or more than 50% of the ordinary voting power or, in the case of
a partnership, more than 50% of the general partnership interests are, as of such date, owned, controlled or held by the parent or one or more subsidiaries of the
parent. Unless the context otherwise requires, “Subsidiary” means any Subsidiary of the Borrower.

 
“Swing Line Commitment” means the Swing Line Lender’s undertaking pursuant hereto to make Swing Line Loans in an aggregate

amount up to $15,000,000.
 
“Swing Line Exposure” means in respect of any Lender at any time, an amount equal to the aggregate outstanding principal amount of

the Swing Line Loans at such time multiplied by such Lender’s Revolving Percentage at such time.
 
“Swing Line Lender” means HSBC Bank USA, National Association.
 
“Swing Line Loan”and “Swing Line Loans” have the meanings set forth in Section 2.05(a).
 
“Swing Line Note” means a promissory note evidencing the Swing Line Loans payable to the order of the Swing Line Lender

substantially in the form of Exhibit C-2.
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“Swing Line Participation Amount”has the meaning set forth in Section 2.05(f).
 
“Taxes” means any and all current or future taxes, levies, imposts, duties, deductions, charges or withholdings imposed by any

Governmental Authority.
 
“Telerate Page 3750” means the display page so designated on the Dow Jones Telerate Service (or such other page as may replace that

page or that service), or such other service as may be nominated as the information vendor for purposes of displaying rates or prices comparable to the LIBO
Rate.

 
“Transactions” means (a) the execution, delivery and performance by each Loan Party of each Loan Document to which it is a party, (b)

the incurrence of Extensions of Credit and (c) the use of the proceeds of the Loans.
 
“Type”, when used in reference to any Loan or Borrowing, refers to whether the rate of interest on such Loan, or on the Loans

comprising such Borrowing, is determined by reference to the Adjusted LIBO Rate or the Alternate Base Rate.
 
“Withdrawal Liability” means liability to a Multiemployer Plan as a result of a complete or partial withdrawal from such Multiemployer

Plan, as such terms are defined in Part I of Subtitle E of Title IV of ERISA.
 

 Section 1.02 Classification of Loans and Borrowings
 

For purposes of this Agreement, Loans may be classified and referred to by class (e.g., a “Revolving Loan”) or by Type (e.g., a
“Eurodollar Loan”) or by class and Type (e.g., a “Eurodollar Revolving Loan”). Borrowings also may be classified and referred to by class (e.g., a “Revolving
Borrowing”) or by Type (e.g., a “Eurodollar Borrowing”) or by class and Type (e.g., a “Eurodollar Revolving Borrowing”).

 
 Section 1.03 Terms Generally

 
The definitions of terms herein shall apply equally to the singular and plural forms of the terms defined. Whenever the context may

require, any pronoun shall include the corresponding masculine, feminine and neuter forms. The words “include”, “includes” and “including” shall be deemed to
be followed by the phrase “without limitation”. The word “will” shall be construed to have the same meaning and effect as the word “shall”. Unless the context
requires otherwise, (a) any definition of or reference to any agreement, instrument or other document herein shall be construed as referring to such agreement,
instrument or other document as from time to time amended, supplemented or otherwise modified, (b) any reference herein to any Person shall be construed to
include such Person’s successors and assigns, (c) the words “herein”, “hereof” and “hereunder”, and words of similar import, shall be construed to refer to this
Agreement in its entirety and not to any particular provision hereof, (d) all references herein to Articles, Sections, Exhibits and Schedules shall be construed to
refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement and (e) the words “asset” and “property” shall be construed to have the same
meaning and effect and to refer to any and all tangible and intangible assets and properties, including cash, securities, accounts and contract rights. Any reference
to an “applicable Lender” shall mean (a) in the case of Revolving Borrowings, Lenders having a Revolving Commitment and (b) in the case of Swing Line
Borrowings, the Swing Line Lender.
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 Section 1.04 Accounting Terms; GAAP

 
Except as otherwise expressly provided herein, all terms of an accounting or financial nature shall be construed in accordance with

GAAP, as in effect from time to time, provided that, if the Borrower notifies the Administrative Agent that the Borrower requests an amendment to any provision
hereof to eliminate the effect of any change occurring after the date hereof in GAAP or in the application thereof on the operation of such provision (or if the
Administrative Agent notifies the Borrower that the Required Lenders request an amendment to any provision hereof for such purpose), regardless of whether any
such notice is given before or after such change in GAAP or in the application thereof, then such provision shall be interpreted on the basis of GAAP as in effect
and applied immediately before such change shall have become effective until such notice shall have been withdrawn or such provision amended in accordance
herewith. Unless the context otherwise requires, any reference to a fiscal period shall refer to the relevant fiscal period of the Borrower.

 
ARTICLE 2. THE CREDITS

 
 Section 2.01 Commitments

 
Subject to the terms and conditions set forth herein, each Lender having a Revolving Commitment agrees to make Revolving Loans to

the Borrower from time to time during the Availability Period in an aggregate principal amount up to an amount that will not result in such Lender’s Revolving
Exposure exceeding such Lender’s Revolving Commitment. Within the foregoing limits and subject to the terms and conditions set forth herein, the Borrower
may borrow, prepay and reborrow Revolving Loans.

 
 Section 2.02 Loans and Borrowings

 
(a)        Each Revolving Loan shall be made as part of a Borrowing consisting of Revolving Loans made by the applicable Lenders

ratably in accordance with their respective Revolving Commitments. The failure of any Lender to make any Loan required to be made by it shall not relieve any
other Lender of its obligations hereunder, provided that the Revolving Commitments of the applicable Lenders are several, and no Lender shall be responsible for
any other Lender’s failure to make Loans as required.

 
(b)        Subject to Section 3.04, each Borrowing shall be comprised entirely of ABR Loans or Eurodollar Loans, as applicable, in each

case as the Borrower may request in accordance herewith. Each applicable Lender at its option may make any Eurodollar Loan by causing any domestic or
foreign branch or Affiliate of such Lender to make such Loan, provided that any exercise of such option shall not affect the obligation of the Borrower to repay
such Loan in accordance with the terms of this Agreement.

 
(c)        At the commencement of each Interest Period for any Eurodollar Borrowing, such Borrowing shall be in an aggregate amount

that is equal to $1,500,000 or an integral multiple of $300,000 in excess thereof. At the time that each ABR Borrowing is made, such Borrowing shall be in an
aggregate amount that is equal to $100,000 or an integral multiple thereof, provided that an ABR Revolving Borrowing may be in an aggregate amount that is
equal to the entire unused balance of the total Revolving Commitments. Borrowings of more than one Type may be outstanding at the same time, provided that
there shall not at any time be more than a total of 20 Eurodollar Borrowings outstanding.
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(d)        Notwithstanding any other provision of this Agreement, the Borrower shall not be entitled to request, or to elect to convert or
continue, any Borrowing if the Interest Period requested with respect thereto would end after the Revolving Maturity Date, in the case of Revolving Loans.

 
 Section 2.03 Requests for Borrowings

 
To request a Borrowing, the Borrower shall notify the Administrative Agent of such request by telephone (a) in the case of a Eurodollar

Borrowing, not later than 11:00 a.m., New York City time, three Business Days before the date of the proposed Borrowing or (b) in the case of an ABR
Borrowing, not later than 11:00 a.m., New York City time, on the date of the proposed Borrowing. Each such telephonic Credit Request shall be irrevocable and
shall be confirmed promptly by hand delivery or telecopy to the Administrative Agent of a written Credit Request in a form approved by the Administrative
Agent signed by the Borrower. Each such telephonic and written Credit Request shall specify the following information in compliance with Section 2.02:

 
 (i) the aggregate amount of the requested Borrowing;

 
 (ii) the date of such Borrowing, which shall be a Business Day;

 
(iii)       whether such Borrowing is to be an ABR Borrowing or a Eurodollar Borrowing;
 
(iv)       in the case of a Eurodollar Borrowing, the initial Interest Period to be applicable thereto, which shall be a period

contemplated by the definition of the term “Interest Period”; and
 
(v)        the location and number of the Borrower’s account to which funds are to be disbursed, which shall comply with the

requirements of Section 2.04.
 

If no election as to the Type of Borrowing is specified, then the requested Borrowing shall be an ABR Borrowing. If no Interest Period is specified with respect to
any requested Eurodollar Borrowing, then the Borrower shall be deemed to have selected an Interest Period of one month’s duration. Promptly following receipt
of a Credit Request in accordance with this Section, the Administrative Agent shall advise each applicable Lender of the details thereof and of the amount of such
Lender’s Loan to be made as part of the requested Borrowing.
 
 Section 2.04 Funding of Borrowings

 
(a)        Each Lender shall make each Loan to be made by it hereunder on the proposed date thereof by wire transfer of immediately

available funds by 1:00 p.m., New York City time, to the account of the Administrative Agent most recently designated by it for such purpose by notice to the
Lenders. The Administrative Agent will, upon satisfaction of the conditions precedent hereunder to the funding thereof, make such Loans available to the
Borrower by promptly crediting or otherwise transferring the amounts so received, in like funds, to an account of the Borrower maintained with the
Administrative Agent and designated by the Borrower in the applicable Credit Request.

 
(b)        Unless the Administrative Agent shall have received notice from a Lender prior to the proposed date of any Borrowing that such

Lender will not make available to the Administrative Agent such Lender’s share of such Borrowing, the Administrative Agent may assume that such Lender has
made such share available on such date in accordance with Section 2.04(a) and may, in reliance upon
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such assumption, make available to the Borrower a corresponding amount. In such event, if a Lender has not in fact made its share of the applicable Borrowing
available to the Administrative Agent, then the applicable Lender and the Borrower severally agree to pay to the Administrative Agent forthwith on demand such
corresponding amount with interest thereon, for each day from and including the date such amount is made available to the Borrower to but excluding the date of
payment to the Administrative Agent, at (i) in the case of such Lender, the greater of the Federal Funds Rate and a rate determined by the Administrative Agent in
accordance with banking industry rules on interbank compensation or (ii) in the case of the Borrower, the interest rate that would be otherwise applicable to such
Borrowing. If such Lender pays such amount to the Administrative Agent, then such amount shall constitute such Lender’s Loan included in such Borrowing.

 
 Section 2.05 Swing Line Loans

 
(a)        Subject to the terms and conditions hereof, the Swing Line Lender agrees to make swing line loans (each a“Swing Line Loan”

and, collectively, the“Swing Line Loans”) to the Borrower from time to time on any Business Day during the period from the Effective Date to the sixth Business
Day preceding the Revolving Maturity Date, provided that (i) immediately after making each Swing Line Loan, (A) the aggregate outstanding principal balance
of the Swing Line Loans will not exceed the Swing Line Commitment and (B) the Aggregate Revolving Exposure will not exceed the Aggregate Revolving
Commitment, (ii) prior thereto or simultaneously therewith the Borrower shall have borrowed Revolving Loans, (iii) no Lender shall be in default of its
obligations under this Agreement and (iv) no Credit Party shall have notified the Swing Line Lender and the Borrower in writing at least one Business Day prior
to the Borrowing Date with respect to such Swing Line Loan, that the conditions set forth in Section 5.02 have not been satisfied and such conditions remain
unsatisfied as of the requested time of the making such Swing Line Loan.

 
(b)        To request a Swing Line Loan, the Borrower shall notify the Administrative Agent and the Swing Line Lender by the delivery of

a Credit Request, which shall be sent by facsimile and shall be irrevocable (confirmed promptly by hand delivery or telecopy to the Administrative Agent of a
written Credit Request in a form approved by the Administrative Agent signed by the Borrower), no later than 11:00 a.m., on the requested Borrowing Date,
specifying (i) the aggregate principal amount to be borrowed and (ii) the requested Borrowing Date. The Swing Line Lender will, subject to its determination that
the terms and conditions of this Agreement have been satisfied, make the requested amount available promptly on that same day, to the Administrative Agent (for
the account of the Borrower) who, thereupon, will promptly make such amount available to the Borrower by crediting the account of the Borrower pursuant to
Section 2.04. Each Borrowing of a Swing Line Loan shall be in an aggregate principal amount equal to $100,000 or, if less, the unused portion of the Swing Line
Commitment.

 
(c)        The Swing Line Lender shall not be obligated to make any Swing Line Loan at a time when any Lender shall be in default of its

obligations under this Agreement unless arrangements to eliminate the Swing Line Lender’s risk with respect to such defaulting Lender’s participation in such
Swing Line Loan shall have been made for the benefit of the Swing Line Lender and such arrangements are satisfactory to the Swing Line Lender. The Swing
Line Lender will not make a Swing Line Loan if the Administrative Agent, or any Lender by notice to the Swing Line Lender and the Borrower no later than one
Business Day prior to the Borrowing Date with respect to such Swing Line Loan, shall have determined that the conditions set forth in Section 5.02 have not been
satisfied and such conditions remain unsatisfied as of the requested time of the making of such Swing Line Loan.
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(d)        Principal and accrued interest on each Swing Line Loan shall be due and payable on (i) demand made by the Swing Line Lender
any time upon three Business Day’s prior notice to the Borrower (with a copy to the Administrative Agent) at or before 12:00 noon, New York City time, and (ii)
in any event on the earliest to occur of (A) the first Borrowing Date with respect to Revolving Loans to occur after the date of such Swing Line Loan, (B) the fifth
Business Day prior to the Revolving Credit Commitment Termination Date, (C) the date on which the Swing Line Commitment shall have been terminated by the
Borrower or the Swing Line Lender in accordance with Section 2.06, and (D) the date on which the Swing Line Loans shall become due and payable pursuant to
the provisions hereof, whether by acceleration or otherwise.

 
(e)        The Swing Line Lender, at any time and from time to time in its sole and absolute discretion may, on behalf or the Borrower (and

the Borrower hereby irrevocably directs the Swing Line Lender to act on its behalf), on one Business Day’s notice given by the Swing Line Lender no later than
12:00 noon, New York City time, request each Lender to make, and each Lender hereby agrees to make, a Revolving Loan in an amount equal to such Lender’s
Revolving Percentage of the aggregate amount of the Swing Line Loans (the “Refunded Swing Line Loans”) outstanding on the date of such notice, to repay the
Swing Line Lender. Each Lender shall make the amount of such Revolving Loan available to the Administrative Agent in immediately available funds, not later
than 10:00 a.m., New York City time, one Business Day after the date of such notice. The proceeds of such Revolving Loans shall be immediately made available
by the Administrative Agent to the Swing Line Lender for application by the Swing Line Lender to the repayment of the Refunded Swing Line Loans. Such
Revolving Loans shall be made notwithstanding the Borrower’s failure to comply with Section 5.02.

 
(f)        If, prior to the time a Revolving Loan otherwise would have been made pursuant to Section 2.05(e), an Event of Default shall

have occurred and be continuing with respect to the Borrower, or if for any other reason, as determined by the Swing Line Lender in its sole discretion, Revolving
Loans may not be made as contemplated by Section 2.05(e), each Lender, on the date such Revolving Loans were to have been made pursuant to the notice
referred to in Section 2.05(e), shall purchase unconditionally, irrevocably, and severally from the Swing Line Lender a participation in the outstanding Swing Line
Loans (including accrued interest thereon) in an amount equal to the product of its Commitment Percentage and the outstanding amount of the Swing Line Loans
(the“Swing Line Participation Amount”). Each Lender shall also be liable for an amount equal to the product of its Commitment Percentage and any amounts paid
by the Borrower pursuant to this Section 2.05(f) that are subsequently rescinded or avoided, or must otherwise be restored or returned. Such liabilities shall be
unconditional and without regard to the occurrence of any Default or the compliance by the Borrower with any of its obligations under the Loan Documents. In
furtherance of this subsection, upon each receipt by a Lender of notice of an Event of Default from the Administrative Agent, such Lender shall promptly make
available to the Administrative Agent for the account of the Swing Line Lender its Swing Line Participation Amount, in lawful money of the United States and in
immediately available funds. The Administrative Agent shall deliver the payments made by each Lenderpursuant to the immediately preceding sentence to the
Swing Line Lender promptly upon receipt thereof in like funds as received. If a Lender does not make its Swing Line Participation Amount so available, such
Lender shall be required to pay interest to the Administrative Agent for the account of the Swing Line Lender from the date such amount was due until paid in
full, on the unpaid portion thereof, at the rate set forth in Section 2.04(b), payable upon demand by the Swing Line Lender. The Administrative Agent shall
distribute such interest payments to the Swing Line Lender upon receipt thereof in like funds as received. Whenever the Administrative Agent is reimbursed by
the Borrower, for the account of the Swing Line Lender, for any payment in connection with Swing Line Loans and such payment relates to an amount previously
paid by a Lender pursuant to this Section, the Administrative Agent will promptly pay over such payment to such Lender.
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 Section 2.06 Termination and Reduction of Commitments

 
(a)        Unless previously terminated, (i) the Revolving Commitments shall terminate on the Revolving Maturity Date and (ii) the Swing

Line Commitment shall terminate on the sixth Business Day prior to the Revolving Maturity Date.
 
(b)        The Borrower may at any time terminate, or from time to time reduce, the Revolving Commitments, provided that (i) the

Borrower shall not terminate or reduce the Revolving Commitments if, after giving effect to any concurrent prepayment of the Revolving Loans in accordance
with Section 2.08, the sum of the Revolving Exposures would exceed the total Revolving Commitments and (ii) each such reduction shall be in an amount that is
an integral multiple of $500,000 and not less than $1,000,000.

 
(c)        The Borrower may at any time terminate, or from time to time reduce, the Swing Line Commitment, provided that the Borrower

shall not terminate or reduce the Swing Line Commitment if, after giving effect to any concurrent prepayment of the Swing Line Loans in accordance with
Section 2.05(d), the aggregate outstanding principal amount of all Swing Line Loans would exceed the Swing Line Commitment.

 
(d)        Each reduction of the Revolving Commitments hereunder shall be made ratably among the applicable Lenders in accordance

with their respective Revolving Commitments. The Borrower shall notify the Administrative Agent of any election to terminate or reduce the Revolving
Commitments under Section 2.06(b) at least three Business Days prior to the effective date of such termination or reduction, specifying such election and the
effective date thereof. Promptly following receipt of any notice, the Administrative Agent shall advise the Lenders of the contents thereof. Each notice delivered
by the Borrower pursuant to this Section 2.06 shall be irrevocable, provided that a notice of termination of the Revolving Commitments delivered by the
Borrower may state that such notice is conditioned upon the effectiveness of other credit facilities, in which case such notice may be revoked by the Borrower (by
notice to the Administrative Agent on or prior to the specified effective date) if such condition is not satisfied. Any termination or reduction of the Revolving
Commitments hereunder shall be permanent.

 
 Section 2.07 Repayment of Loans; Evidence of Debt

 
(a)        The Borrower hereby unconditionally promises to pay to the Administrative Agent for the account of each applicable Lender the

then unpaid principal amount of each Revolving Loan and each Swing Line Loan on the Revolving Maturity Date.
 
(b)        Each Lender shall maintain in accordance with its usual practice an account or accounts evidencing the debt of the Borrower to

such Lender resulting from each Loan made by such Lender, including the amounts of principal and interest payable and paid to such Lender from time to time
hereunder.

 
(c)        The Administrative Agent shall maintain accounts in which it shall record (i) the amount of each Loan made hereunder, the class

and Type thereof and the Interest Period applicable thereto, (ii) the amount of any principal or interest due and payable or to become due and payable from the
Borrower to each Lender hereunder and (iii) the amount of any sum received by the Administrative Agent hereunder for the account of the Lenders and each
Lender’s share thereof.
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(d)        The entries made in the accounts maintained pursuant to paragraphs (c) or (d) of this Section 2.07 shall, to the extent not
inconsistent with any entries made in any Note, be prima facie evidence of the existence and amounts of the obligations recorded therein, provided that the failure
of any Lender or the Administrative Agent to maintain such accounts or any error therein shall not in any manner affect the obligation of the Borrower to repay
the Loans in accordance with the terms of this Agreement.

 
(e)        The Revolving Loans of each Lender and interest thereon shall at all times (including after assignment pursuant to Section 10.04)

be represented by one or more Revolving Notes payable to the order of such Lender (or, if such Revolving Note is a registered note, to such Lender and its
registered assigns). The Swing Line Loans and interest thereon shall at all times be represented by a Swing Line Note payable to the order of the Swing Line
Lender.

 
 Section 2.08 Prepayment of Loans

 
(a)        The Borrower shall have the right at any time and from time to time to prepay any Borrowing in whole or in part, subject to the

requirements of this Agreement, including, without limitation, Section 3.06.
 
(b)        In the event and on each occasion that any Net Proceeds are received by or on behalf of the Borrower or any Subsidiary in

respect of any Prepayment/Reduction Event, then, immediately after such Net Proceeds are received, the Borrower shall prepay Revolving Borrowings in an
amount equal to such Net Proceeds; provided, however, (i) with respect to Net Proceeds received in respect of a Prepayment/Reduction Event described in clause
(b) of the definition thereof, so long as no Default has occurred and is continuing, the Borrower shall not be required to use such Net Proceeds to prepay the
Loans if (A) on or prior to receipt of such proceeds the Borrower shall have notified the Administrative Agent in writing that it intends to use such proceeds to
replace or restore any property within 180 days of such Prepayment/Reduction Event and (B) the Borrower shall have replaced or restored such property within
such 180-day period (or, in the event that such property is incapable of being replaced or restored during such 180-day period, the Borrower shall have
commenced the replacement or restoration of such property during such 180-day period) and (ii) any Net Proceeds in respect of a Prepayment/Reduction Event
applied to the repayment of Revolving Borrowings shall first be applied to the repayment of all outstanding ABR Loans and then to the repayment of outstanding
Eurodollar Loans, provided that, so long as no Event of Default shall have occurred and be continuing, any Net Proceeds required pursuant to this Section 2.08(b)
to be applied in the repayment of any Eurodollar Loan on a day that is not the last day of the Interest Period applicable to such Eurodollar Loan shall be deposited
in the Cash Collateral Account and held therein until the last day of such Interest Period and applied, and the Borrower hereby irrevocably instructs the
Administrative Agent to apply, such Net Proceeds to the repayment of such Eurodollar Loan.

 
(c)        If as of any date the Aggregate Revolving Exposure shall exceed the Revolving Commitments, then in such event the Borrower

shall immediately prepay the Revolving Loans by an amount necessary to eliminate any such excess (and if the Revolving Loans have been paid in full and the
Letter of Credit Exposure of all Lenders is greater than zero, the Borrower shall deposit into the Cash Collateral Account an amount equal to 105% of such
excess).

 
(d)        In the event of any partial reduction or termination of the Revolving Commitments, then (i) at or prior to the date of such

reduction or termination, the Administrative Agent shall notify the Borrower and the applicable Lenders of the sum of the Revolving Exposures after giving effect
thereto and (ii) if such sum would exceed the total Revolving Commitments after giving effect to
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such reduction or termination, then the Borrower shall, on the date of such reduction or termination, prepay Revolving Borrowings in an amount sufficient to
eliminate such excess; provided, that if on the date of such a reduction of the Aggregate Revolving Commitment, the Aggregate Revolving Exposure exceeds the
aggregate Revolving Commitments of all of the Lenders after giving effect to such reduction and, if the Revolving Loans have been paid in full and the Letter of
Credit Exposure of all Lenders is greater than zero, the Borrower shall deposit into the Cash Collateral Account an amount in cash which would cause the balance
on deposit in the Cash Collateral Account to equal the Letter of Credit Exposure of all Lenders.

 
(e)        The Borrower shall notify the Administrative Agent by telephone (confirmed by telecopy) of any prepayment hereunder (i) in the

case of prepayment of a Eurodollar Borrowing, not later than 11:00 a.m., New York City time, three Business Days before the date of prepayment or (ii) in the
case of prepayment of an ABR Borrowing, not later than 11:00 a.m., New York City time, one Business Day before the date of prepayment. Each such notice
shall be irrevocable and shall specify the prepayment date and the principal amount of each Borrowing or portion thereof to be prepaid, provided that, if a notice
of prepayment is given in connection with a conditional notice of termination of the Revolving Commitments as contemplated by Section 2.06(d), then such
notice of prepayment may be revoked if such notice of termination is revoked in accordance with Section 2.06(d). Promptly following receipt of any such notice
relating to a Borrowing, the Administrative Agent shall advise the Lenders of the contents thereof. Each partial prepayment of any Borrowing under Section
2.08(a) shall be in an integral multiple of $100,000 and not less than $500,000. Each prepayment of a Borrowing shall be applied ratably to the Loans included in
the prepaid Borrowing. Prepayments shall be accompanied by accrued interest to the extent required by Section 3.01.

 
 Section 2.09 Payments Generally; Pro Rata Treatment; Sharing of Setoffs

 
(a)        Each Loan Party shall make each payment required to be made by it hereunder or under any other Loan Document (whether of

principal of Loans, interest or fees, or of amounts payable under Sections 3.05, 3.06, 3.07 or 10.03, or otherwise) prior to 12:00 noon, New York City time, on the
date when due, in immediately available funds, without setoff or counterclaim. Any amounts received after such time on any date may, in the discretion of the
Administrative Agent, be deemed to have been received on the next succeeding Business Day for purposes of calculating interest thereon. All such payments
shall be made to the Administrative Agent at its office at Agent Servicing Department, One HSBC Center, Buffalo, New York 14203, Attention: Donna Riley, or
such other office as to which the Administrative Agent may notify the other parties hereto, except that payments pursuant to Sections 3.05, 3.06, 3.07 and 10.03
shall be made directly to the Persons entitled thereto. The Administrative Agent shall distribute any such payments received by it for the account of any other
Person to the appropriate recipient promptly following receipt thereof. If any payment hereunder shall be due on a day that is not a Business Day, the date for
payment shall be extended to the next succeeding Business Day, and, in the case of any payment accruing interest, interest thereon shall be payable for the period
of such extension. All payments hereunder shall be made in dollars.

 
(b)        If at any time insufficient funds are received by and available to the Administrative Agent to pay fully all amounts of principal of

Loans, interest, fees and commissions then due hereunder, such funds shall be applied (i) first, towards payment of interest, fees and commissions then due
hereunder, ratably among the parties entitled thereto in accordance with the amounts of interest, fees and commissions then due to such parties and (ii) second,
towards payment of principal of Loans then due hereunder, ratably among the parties entitled thereto in accordance with the amounts of principal of Loans then
due to such parties.
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(c)        If any Lender shall, by exercising any right of setoff or counterclaim or otherwise, obtain payment in respect of any principal of,
or interest on, any of its Loans resulting in such Lender receiving payment of a greater proportion of the aggregate amount of its Loans and accrued interest
thereon than the proportion received by any other applicable Lender, then the applicable Lender receiving such greater proportion shall purchase (for cash at face
value) participations in the Loans of other applicable Lenders to the extent necessary so that the benefit of all such payments shall be shared by the applicable
Lenders ratably in accordance with the aggregate amount of principal of, and accrued interest on, their respective Loans, provided that (i) if any such
participations are purchased and all or any portion of the payment giving rise thereto is recovered, such participations shall be rescinded and the purchase price
restored to the extent of such recovery, without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any payment made by the
Borrower pursuant to and in accordance with the express terms of this Agreement or any payment obtained by a Lender as consideration for the assignment of or
sale of a participation in any of its Loans to any assignee or participant, other than to the Borrower or any Subsidiary or Affiliate thereof (as to which the
provisions of this paragraph shall apply). Each Loan Party consents to the foregoing and agrees, to the extent it may effectively do so under applicable law, that
any Lender acquiring a participation pursuant to the foregoing arrangements may exercise against such Loan Party rights of setoff and counterclaim with respect
to such participation as fully as if such Lender were a direct creditor of such Loan Party in the amount of such participation.

 
(d)        Unless the Administrative Agent shall have received notice from a Loan Party prior to the date on which any payment is due to

the Administrative Agent for the account of the applicable Credit Parties hereunder that such Loan Party will not make such payment, the Administrative Agent
may assume that such Loan Party has made such payment on such date in accordance herewith and may, in reliance upon such assumption, distribute to such
Credit Parties the amount due. In such event, if such Loan Party has not in fact made such payment, then each such Credit Party severally agrees to repay to the
Administrative Agent forthwith on demand the amount so distributed to such Credit Party with interest thereon, for each day from and including the date such
amount is distributed to it to but excluding the date of payment to the Administrative Agent, at the greater of the Federal Funds Rate and a rate determined by the
Administrative Agent in accordance with banking industry rules on interbank compensation.

 
(e)        If any Credit Party shall fail to make any payment required to be made by it pursuant to Section 2.04, then the Administrative

Agent may, in its discretion (notwithstanding any contrary provision hereof), apply any amounts thereafter received by the Administrative Agent for the account
of such Credit Party to satisfy such Credit Party’s obligations under such Section until all such unsatisfied obligations are fully paid.

 
 Section 2.10 Optional Increase in Commitments

 
(a)        At any time, if no Default shall have occurred and be continuing, the Borrower may increase the Aggregate Revolving

Commitment, either by designating a financial institution not theretofore a Lender to become a Lender (such designation to be effective only with the prior
written consent of the Administrative Agent, which consent will not be unreasonably withheld or delayed), or by agreeing with one or more existing Lenders that
such Lender’s or Lenders’ Revolving Commitment shall be increased. Upon execution and delivery by the Borrower and such Lender or Lenders or other
financial institution of an instrument in form reasonably satisfactory to the Administrative Agent, such existing Lender or Lenders shall have a Revolving
Commitment as therein set forth or such other financial institution shall become a Lender with a Revolving Commitment as therein set forth and all the rights and
obligations of a Lender with such a Revolving Commitment hereunder; provided:
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(i)         that the Borrower shall provide prompt notice of such increase to the Administrative Agent, who shall promptly notify
the Lenders; and

 
(ii)        that immediately after such increase is made, the Aggregate Revolving Commitment shall not exceed $200,000,000.
 

(b)        Upon any increase in the Aggregate Revolving Commitment pursuant to Section 2.10(a) within five Business Days, in the case
of any ABR Loans then outstanding, and at the end of the then current Interest Period with respect thereto, in the case of any Eurodollar Loans then outstanding,
the Borrower shall prepay such Revolving Loans in their entirety and, to the extent the Borrower elects to do so and subject to the conditions specified in Section
5.02, the Borrower shall reborrow Revolving Loans from the Lenders in proportion to their respective Revolving Commitments after giving effect to such
increase, until such time as all outstanding Revolving Loans are held by the Lenders in such proportion. Effective upon such increase, the amount of the
participations held by each Lender in each Letter of Credit and each Swing Line Loan then outstanding shall be adjusted such that, after giving effective to such
adjustments, the Lenders shall hold participations in each such Letter of Credit and Swing Line Loan in the proportion its respective Revolving Commitment
bears to the Aggregate Revolving Commitment after giving effect to such increase.

 
 Section 2.11 Letters of Credit

 
(a)        The Borrower may request the Issuer to issue letters of credit (the “Letters of Credit”; each, individually, a “Letter of Credit”)

during the period from the Effective Date to the thirtieth Business Day prior to the Revolving Maturity Date, provided that immediately after the issuance of each
Letter of Credit (i) the Letter of Credit Exposure of all Lenders would not exceed the Letter of Credit Commitment and (ii) the Aggregate Revolving Exposure
would not exceed the Aggregate Revolving Commitment. To request the issuance of a Letter of Credit, the Borrower shall notify the Administrative Agent and
the Issuer by the delivery of a Credit Request, which shall be sent by facsimile and shall be irrevocable (confirmed promptly, and in any event within five
Business Days, by the delivery to the Administrative Agent of a Credit Request manually signed by the Borrower), at least three Business Days prior to the
requested date of issuance, specifying (A) the beneficiary of such Letter of Credit, (B) the Borrower’s proposal as to the conditions under which a drawing may
be made under such Letter of Credit and the documentation to be required in respect thereof, (C) the maximum amount to be available under such Letter of
Credit, and (D) the requested dates of issuance and expiration. Such Credit Request shall be accompanied by a duly completed application for such Letter of
Credit on such forms as may be made available from time to time by the Issuer and such other certificates, documents (including a reimbursement agreement) and
other information as may be required by the Issuer in accordance with its customary procedures (collectively, the “Letter of Credit Documentation”). Upon receipt
of such Credit Request from the Borrower, the Administrative Agent shall promptly notify each Lender thereof. Subject to the satisfaction of the terms and
conditions of this Agreement, the Issuer shall issue each requested Letter of Credit. In the event of any conflict between the provisions of this Agreement and any
Letter of Credit Documentation, the provisions of this Agreement shall control. The letters of credit issued and outstanding under the Original Credit Agreement
on the Effective Date (the “Existing Letters of Credit”) and listed on Schedule 2.11 shall be deemed to be “Letters of Credit” for all purposes of this Agreement
and the other Loan Documents. Each of the Credit Parties hereby acknowledges and agrees that the Existing Letters of Credit are Letters of Credit hereunder and
the Lenders hereby assume and are jointly and severally obligated in accordance with the terms of this Section 2.11 with respect to (i) all Reimbursement
Obligations related thereto and (ii) all other amounts owing by the Borrower to the issuer of the Existing Letters of Credit pursuant to the Original Credit
Agreement and the Letter of Credit
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Documentation (as defined in the Original Credit Agreement) executed and delivered in connection therewith.
 
(b)        Each Letter of Credit shall (i) be denominated in dollars, (ii) be issued for the account of the Borrower and in support of

obligations, contingent or otherwise, of the Borrower or any Subsidiary arising in the ordinary course of business, and (iii) have an expiration date which shall be
not later than one year from the date of issuance thereof, but in any event, with respect to all Letters of Credit, five Business Days before the Revolving Loan
Maturity Date, provided that the expiration date of such Letter of Credit may be extended or such Letter of Credit may be renewed, provided, further, that any
renewal, or any extension of any expiry date, of a Letter of Credit shall constitute the issuance of such Letter of Credit for all purposes of this Agreement.

 
(c)        Immediately upon the issuance of a Letter of Credit, the Issuer shall be deemed to have sold and transferred to each Lender, and

each Lender shall be deemed to have irrevocably and unconditionally purchased and received from the Issuer, without recourse or warranty, an undivided interest
and participation, to the extent of such Lender’s Revolving Percentage thereof, in such Letter of Credit and the obligations of the Borrower with respect thereto
and any security therefor and any guaranty pertaining thereto at any time existing. Each Lender, with respect to each Existing Letter of Credit, hereby purchases,
without recourse or warranty, an undivided interest and participation, to the extent of such Lender’s Revolving Percentage thereof, in each Existing Letter of
Credit and the obligations of the Borrower with respect thereto and any such security therefor and guaranty pertaining thereto at any time existing.

 
(d)        The Issuer shall promptly notify (i) each Lender of the Issuer’s receipt of a drawing request under any Letter of Credit, stating

the amount of such Lender’s Revolving Percentage of such drawing request and the date on which such request will be honored and (ii) the Administrative Agent
and the Borrower of the amount of such drawing request and the date on which such request will be honored. Any failure of the Issuer to give or any delay in the
Issuer’s giving any such notice shall not release or diminish the obligations of the Borrower or any Lender hereunder. In determining whether to pay under any
Letter of Credit, the Issuer shall have no obligation to any Lender or the Borrower other than to confirm that any documents required to be delivered under such
Letter of Credit have been delivered and that they appear to comply on their face with the requirements of such Letter of Credit. In the absence of gross
negligence or willful misconduct on the part of the Issuer, the Issuer shall have no liability to any Lender or the Borrower for any action taken or omitted to be
taken by it under or in connection with any Letter of Credit, including any such action negligently taken or negligently omitted to be taken by it.

 
(e)        The Borrower shall pay to the Administrative Agent for the account of the Issuer on demand therefor, in dollars in immediately

available funds, the amount of all Reimbursement Obligations then owing to the Issuer under any Letter of Credit, together with interest thereon as provided in
Section 3.01, irrespective of any claim, setoff, defense or other right which the Borrower may have at any time against the Issuer or any other Person. In the event
that the Issuer makes any payment under any Letter of Credit and the Borrower shall not have repaid such amount to the Issuer when due, the Issuer shall
promptly notify each Lender of such failure, and each Lender shall promptly and unconditionally pay to the Administrative Agent, for the account of the Issuer,
the amount of such Lender’s Revolving Percentage of such payment in dollars in immediately available funds on the Business Day the Issuer so notifies such
Lender if such notice is given prior to 12:00 Noon or, if such notice is given after 12:00 Noon, such Lender shall make its Revolving Percentage of such payment
available to the Issuer prior to 12:00 Noon on the next succeeding Business Day.
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(f)        If and to the extent any Lender shall not make such Lender’s Revolving Percentage of any Reimbursement Obligations available
to the Issuer when due in accordance with Section 2.11(e), such Lender shall pay interest to the Issuer on such unpaid amount for each day from the date such
payment is due until the date such amount is paid in full to the Issuer at the Federal Funds Rate until (and including) the third Business Day after the date due and
thereafter at the Alternate Base Rate. The obligations of the Lenders under this Section 2.11(f) are several and not joint or joint and several, and the failure of any
Lender to make available to the Issuer its Revolving Percentage of any Reimbursement Obligations when due in accordance with Section 2.11(e) shall not relieve
any other Lender of its obligation hereunder to make its Revolving Percentage of such Reimbursement Obligations so available when so due, but no Lender shall
be responsible for the failure of any other Lender to make such other Lender’s Revolving Percentage of such Reimbursement Obligations so available when so
due.

 
(g)        Whenever the Issuer receives a payment of a Reimbursement Obligation from or on behalf of the Borrower as to which the Issuer

has received any payment from a Lender pursuant to Section 2.11(e), the Issuer shall promptly pay to such Lender an amount equal to such Lender’s Revolving
Percentage of such payment from or on behalf of the Borrower. If any payment by or on behalf of the Borrower and received by the Issuer with respect to any
Letter of Credit is rescinded or must otherwise be returned by the Issuer for any reason and the Issuer has paid to any Lender any portion thereof, each such
Lender shall forthwith pay over to the Issuer an amount equal to such Lender’s Revolving Percentage of the amount which must be so returned by the Issuer.

 
(h)        Each Lender, upon the demand of the Issuer, shall reimburse the Issuer, to the extent the Issuer has not been reimbursed by the

Borrower after demand therefor, for the reasonable costs and expenses (including reasonable attorneys’ fees) incurred by the Issuer in connection with the
collection of amounts due under, and the preservation and enforcement of any rights conferred by, any Letter of Credit or the performance of the Issuer’s
obligations as issuer of the Letters of Credit under this Agreement in respect thereof, to the extent of such Lender’s Revolving Percentage of the amount of such
costs and expenses provided, however, no Lender shall be liable for the payment of any portion of such liabilities, obligations, losses, damages, penalties, actions,
judgments, suits, costs, expenses or disbursements to the extent the same result solely from the gross negligence or willful misconduct of the Issuer. The Issuer
shall refund any costs and expenses reimbursed by such Lender that are subsequently recovered from the Borrower in an amount equal to such Lender’s
Revolving Percentage thereof.

 
(i)        The obligation of the Borrower to reimburse the Issuer pursuant to this Section 2.11, and the obligation of each Lender to make

available to the Issuer the amounts set forth in this Section 2.11 shall be absolute, unconditional and irrevocable under any and all circumstances, shall be made
without reduction for any set-off, counterclaim or other deduction of any nature whatsoever, may not be terminated, suspended or delayed for any reason
whatsoever, shall not be subject to any qualification or exception and shall be made in accordance with the terms and conditions of this Agreement under all
circumstances, including any of the following circumstances: (1) any lack of validity or enforceability of this Agreement or any of the other Loan Documents, (2)
the existence of any claim, setoff, defense or other right which the Borrower may have at any time against a beneficiary named in a Letter of Credit, any
transferee of any Letter of Credit (or any Person for whom any such transferee may be acting), the Issuer, any Lender or any other Person, whether in connection
with this Agreement, any other Loan Document, any Letter of Credit, the transactions contemplated in the Loan Documents or any unrelated transactions
(including any underlying transaction between the Borrower and the beneficiary named in any such Letter of Credit), (3) any draft, certificate or any other
document presented under any Letter of Credit proving to be forged, fraudulent, invalid or insufficient in any respect or any statement therein being untrue or
inaccurate in any respect, (4) the surrender or impairment of any collateral for the performance or observance of any of the terms of any of the Loan
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Documents, (5) the occurrence of any Default or Event of Default or (6) any other event or circumstance whatsoever, whether or not similar to any of the
foregoing, that might, but for the provisions of this Section, constitute a legal or equitable discharge of, or provide a right of setoff against, the Borrower’s or such
Lender’s obligations hereunder. The Issuer shall not have any liability or responsibility by reason of or in connection with the issuance or transfer of any Letter of
Credit or any payment or failure to make any payment thereunder (irrespective of any of the circumstances referred to in the preceding sentence), or any error,
omission, interruption, loss or delay in transmission or delivery of any draft, notice or other communication under or relating to any Letter of Credit (including
any document required to make a drawing thereunder), any error in interpretation of technical terms or any consequence arising from causes beyond the control of
the Issuer. The parties hereto expressly agree that, in the absence of gross negligence or willful misconduct on the part of the Issuer (as finally determined by a
court of competent jurisdiction), the Issuer shall be deemed to have exercised care in each such determination. In furtherance of the foregoing and without
limiting the generality thereof, the parties agree that, with respect to documents presented which appear on their face to be in substantial compliance with the
terms of a Letter of Credit, the Issuer may, in its sole discretion, either accept and make payment upon such documents without responsibility for further
investigation, regardless of any notice or information to the contrary, or refuse to accept and make payment upon such documents if such documents are not in
strict compliance with the terms of such Letter of Credit.

 
 Section 2.12 Cash Collateral Account

 
At, or at any time before, the time the Borrower shall be required to make a deposit into the Cash Collateral Account, the Administrative

Agent shall establish and maintain at its offices at One HSBC Center, Buffalo, New York 14203, in the name of the Borrower but under the sole dominion and
control of the Administrative Agent, a cash collateral account (the “Cash Collateral Account”). The Borrower may from time to time make one or more deposits
into the Cash Collateral Account and shall from time to time make such deposits as are required by this Agreement. The Borrower hereby pledges to the
Administrative Agent for the benefit of the Credit Parties, a Lien on and security interest in the Cash Collateral Account and all sums at any time and from time to
time on deposit therein (the Cash Collateral Account, together with all sums on deposit therein, being sometimes hereinafter collectively referred to as the “Cash
Collateral”), as collateral security for the prompt payment in full when due, whether at stated maturity, by acceleration or otherwise, of the Obligations. The
Borrower shall, at any time and from time to time at its expense, promptly execute and deliver to the Administrative Agent any further instruments and
documents, and take any further actions, that may be necessary or that the Administrative Agent may reasonably request, in order to perfect and protect any
security interest granted or purported to be granted hereby or to enable the Administrative Agent to exercise and enforce its rights and remedies hereunder with
respect to any Cash Collateral. The Borrower shall not (i) sell or otherwise dispose of any of the Cash Collateral, or (ii) create or permit to exist any Lien upon
any of the Cash Collateral. The Borrower hereby authorizes the Administrative Agent, promptly after each drawing under any Letter of Credit shall become due
and payable, to apply any and all cash on deposit in the Cash Collateral Account towards the reimbursement of the Issuer for all sums paid in respect of such
drawing, and all other Obligations which shall then be due and owing.

 
 Section 2.13 Loans and Letters of Credit under the Original Credit Agreement

 
On the Effective Date, the Lenders shall make such sales and purchases of loans outstanding under the Original Credit Agreement and

participations in Existing Letters of Credit in proportion to their respective Revolving Commitments so that after giving effect to such sales and purchases, the
Lenders shall hold Revolving Loans, participations in each Letter of Credit in the
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proportion its respective Revolving Commitment bears to the aggregate Revolving Commitments on the Effective Date.
 

ARTICLE 3. INTEREST, FEES, YIELD PROTECTION, ETC.
 

 Section 3.01 Interest
 

(a)        ABR Revolving Loans shall, in each case, bear interest at the Alternate Base Rate plus the Applicable Margin.
 
(b)        Eurodollar Revolving Borrowings shall, in each case, bear interest at the Adjusted LIBO Rate for the Interest Period in effect for

such Borrowing plus the Applicable Margin.
 
(c)        Swing Line Loans shall, in each case, bear interest at a rate per annum equal to the Swing Line Lender’s cost of funds in making

such Swing Line Loan plus the Applicable Margin in respect of Eurodollar Borrowings.
 
(d)        Notwithstanding the foregoing, if an Event of Default has occurred and is continuing, then, so long as such Event of Default is

continuing, all principal of each Loan and each fee and other amount then due and payable by the Borrower hereunder shall bear interest, after as well as before
judgment, at a rate per annum equal to (i) in the case of principal of any Loan, 2% plus the rate otherwise applicable to such Loan as provided in the preceding
paragraphs of this Section or (ii) in the case of any other amount, 2% plus the Alternate Base Rate plus the Applicable Margin for ABR Loans.

 
(e)        Accrued interest on each Loan shall be payable in arrears on each Interest Payment Date for such Loan, provided that (i) interest

accrued pursuant to paragraph (d) of this Section 3.01 shall be payable on demand, (ii) in the event of any repayment or prepayment of any Loan, accrued interest
on the principal amount repaid or prepaid shall be payable on the date of such repayment or prepayment and (iii) in the event of any conversion of any Eurodollar
Loan prior to the end of the current Interest Period therefor, accrued interest on such Loan shall be payable on the effective date of such conversion.

 
(f)        All interest hereunder shall be computed on the basis of a year of 360 days, except that interest computed by reference to the

Alternate Base Rate at times when the Alternate Base Rate is based on the Prime Rate shall be computed on the basis of a year of 365 days (or 366 days in a leap
year), and in each case shall be payable for the actual number of days elapsed (including the first day but excluding the last day). The applicable Alternate Base
Rate, Adjusted LIBO Rate or LIBO Rate shall be determined by the Administrative Agent, and such determination shall be conclusive absent clearly
demonstrable error.

 
 Section 3.02 Interest Elections

 
(a)        Each Borrowing initially shall be of the Type specified in the applicable Credit Request and, in the case of a Eurodollar

Borrowing, shall have an initial Interest Period as specified in such Credit Request. Thereafter, the Borrower may elect to convert such Borrowing to a different
Type or to continue such Borrowing and, in the case of a Eurodollar Borrowing, may elect Interest Periods therefor, all as provided in this Section 3.02. The
Borrower may elect different options with respect to different portions of the affected Borrowing, in which case each such portion shall be allocated ratably
among the applicable Lenders holding the Loans comprising such Borrowing, and the Loans comprising
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each such portion shall be considered a separate Borrowing. Notwithstanding the foregoing, Swing Line Loans shall be solely ABR Borrowings and shall not be
made or converted to Eurodollar Borrowings.

 
(b)        To make an election pursuant to this Section 3.02, the Borrower shall notify the Administrative Agent of such election by

telephone by the time that a Credit Request would be required under Section 2.03 if the Borrower were requesting a Borrowing of the Type resulting from such
election to be made on the effective date of such election. Each such telephonic Interest Election Request shall be irrevocable and shall be confirmed promptly by
hand delivery or telecopy to the Administrative Agent of a written Interest Election Request in a form approved by the Administrative Agent and signed by the
Borrower.

 
(c)        Each telephonic and written Interest Election Request shall specify the following information in compliance with Section 2.02

and this Section 3.02:
 

(i)         the Borrowing to which such Interest Election Request applies and, if different options are being elected with respect to
different portions thereof, the portions thereof to be allocated to each resulting Borrowing (in which case the information to be specified pursuant to
clauses (iii) and (iv) of this paragraph shall be specified for each resulting Borrowing);

 
(ii)        the effective date of the election made pursuant to such Interest Election Request, which shall be a Business Day;
 
(iii)       whether the resulting Borrowing is to be an ABR Borrowing or a Eurodollar Borrowing; and
 
(iv)       if the resulting Borrowing is a Eurodollar Borrowing, the Interest Period to be applicable thereto after giving effect to

such election, which shall be a period contemplated by the definition of the term “Interest Period”.
 

If any such Interest Election Request requests a Eurodollar Borrowing but does not specify an Interest Period, then the Borrower shall be deemed to have selected
an Interest Period of one month’s duration.
 

(d)        Promptly following receipt of an Interest Election Request, the Administrative Agent shall advise each applicable Lender of the
details thereof and of such Lender’s portion of each resulting Borrowing.

 
(e)        If the Borrower fails to deliver a timely Interest Election Request prior to the end of the Interest Period applicable thereto, then,

unless such Borrowing is repaid as provided herein, at the end of such Interest Period, such Borrowing shall be converted to an ABR Borrowing. Notwithstanding
any contrary provision hereof, if an Event of Default has occurred and is continuing and the Administrative Agent, at the request of the Required Lenders, so
notifies the Borrower, then, so long as an Event of Default is continuing, (i) no outstanding Borrowing may be converted to or continued as a Eurodollar
Borrowing and (ii) unless repaid, each Eurodollar Borrowing shall be converted to an ABR Borrowing at the end of the Interest Period applicable thereto.

 
 Section 3.03 Fees

 
(a)        The Borrower agrees to pay to the Administrative Agent, for the account of the Lenders in accordance with each Lender’s

Commitment Percentage, a commitment fee (the
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“Commitment Fee”), during the period from the Effective Date through the Revolving Maturity Date at a rate per annum equal to the Commitment Fee Margin on
the average daily Available Revolving Commitment Amount. The Commitment Fee shall be payable quarterly in arrears on the last day of each March, June,
September and December during such period commencing on the first such day following the Effective Date, on the date of any reduction in the Revolving
Commitments (to the extent of such reduction) and on the Revolving Maturity Date.

 
(b)        The Borrower shall pay to the Administrative Agent, for the account of the Lenders in accordance with each Lender’s Revolving

Percentage, commissions (the “Letter of Credit Fees”) with respect to (i) commercial Letters of Credit for the period from and including the date of issuance of
each thereof through the expiration date thereof, at a rate per annum equal to 1.00% and (ii) standby Letters of Credit for the period from and including the date of
issuance of each thereof through the expiration date thereof, at a rate per annum equal tothe Eurodollar Margin, in each case on the average daily maximum
amount available under any contingency to be drawn under such Letter of Credit. The Letter of Credit Fees shall be payable quarterly in arrears on the last
Business Day of each March, June, September and December of each year, commencing on the first such day following the Effective Date, and on the date that
the Revolving Commitments shall expire. In addition to the Letter of Credit Fees, the Borrower shall pay to the Issuer, for its own account, its standard fees and
charges customarily charged to customers similar to the Borrower with respect to any Letter of Credit.

 
(c)        The Borrower shall pay to each Credit Party, for its own account, fees and other amounts payable in the amounts and at the times

separately agreed upon between the Borrower and such Credit Party.
 
(d)        Fees and other amounts paid shall not be refundable under any circumstances. All commitment fees shall be computed on the

basis of a 360-day year for the actual number of days elapsed (including the first day but excluding the last day).
 

 Section 3.04 Alternate Rate of Interest
 

If prior to the commencement of any Interest Period for a Eurodollar Borrowing:
 

(a)        the Administrative Agent determines (which determination shall be conclusive absent manifest error) that adequate
and reasonable means do not exist for ascertaining the Adjusted LIBO Rate or the LIBO Rate, as applicable, for such Interest Period; or

 
(b)        the Administrative Agent is advised by any applicable Lender that the Adjusted LIBO Rate or the LIBO Rate, as

applicable, for such Interest Period will not adequately and fairly reflect the cost to such Lender of making or maintaining its Loan included in such
Borrowing for such Interest Period;

 
then the Administrative Agent shall give notice thereof to the Borrower and the applicable Lenders by telephone or telecopy as promptly as practicable thereafter
and, until the Administrative Agent notifies the Borrower and the applicable Lenders that the circumstances giving rise to such notice no longer exist, (i) any
Interest Election Request that requests the conversion of any Borrowing to, or continuation of any Borrowing as, a Eurodollar Borrowing shall be ineffective, and
(ii) if any Credit Request requests a Eurodollar Borrowing, such Borrowing shall be made as an ABR Borrowing.
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 Section 3.05 Increased Costs; Illegality

 (a) If any Change in Law shall:
 

(i)        impose, modify or deem applicable any reserve, special deposit or similar requirement against assets of, deposits with
or for the account of, or credit extended by, any Credit Party (except any such reserve requirement reflected in the Adjusted LIBO Rate); or

 
(ii)        impose on any Credit Party or the London interbank market any other condition affecting this Agreement, any

Eurodollar Loans made by such Credit Party or any participation therein;
 

and the result of any of the foregoing shall be to increase the cost (other than Excluded Taxes) to such Credit Party of making or maintaining any Eurodollar Loan
hereunder or to increase the cost (other than Excluded Taxes) to such Credit Party or to reduce the amount of any sum received or receivable by such Credit Party
hereunder (whether of principal, interest or otherwise), then the Borrower will pay to such Credit Party such additional amount or amounts as will compensate
such Credit Party for such additional costs incurred or reduction suffered. Failure to demand compensation pursuant to this Section shall not constitute a waiver of
such Credit Party’s right to demand such compensation.
 

(b)        If any Credit Party determines that any Change in Law regarding capital requirements has or would have the effect of reducing
the rate of return on such Credit Party’s capital or on the capital of such Credit Party’s holding company, if any, as a consequence of this Agreement or the
Extensions of Credit made by such Credit Party to a level below that which such Credit Party or such Credit Party’s holding company could have achieved but for
such Change in Law (taking into consideration such Credit Party’s policies and the policies of such Credit Party’s holding company with respect to capital
adequacy), then from time to time the Borrower will pay to such Credit Party such additional amount or amounts as will compensate such Credit Party or such
Credit Party’s holding company for any such reduction suffered.

 
(c)        A certificate of a Credit Party setting forth the amount or amounts necessary to compensate such Credit Party or its holding

company, as applicable, as specified in paragraphs (a) or (b) of this Section shall be delivered to the Borrower and shall be conclusive absent manifest error. The
Borrower shall pay such Credit Party the amount shown as due on any such certificate within 15 days after receipt thereof.

 
(d)        Notwithstanding any other provision of this Agreement, if, after the date of this Agreement, any Change in Law shall make it

unlawful for any Lender to make or maintain any Eurodollar Loan or to give effect to its obligations as contemplated hereby with respect to any Eurodollar Loan,
then, by written notice to the Borrower and to the Administrative Agent:

 
(i)         such Lender may declare that Eurodollar Loans will not thereafter (for the duration of such unlawfulness) be made by

such Lender hereunder (or be continued for additional Interest Periods and ABR Loans will not thereafter (for such duration) be converted into
Eurodollar Loans), whereupon any request for a Eurodollar Borrowing or to convert an ABR Borrowing to a Eurodollar Borrowing or to continue a
Eurodollar Borrowing, as applicable, for an additional Interest Period shall, as to such Lender only, be deemed a request for an ABR Loan (or a request
to continue an ABR Loan as such for an additional Interest Period or to convert a
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Eurodollar Loan into an ABR Loan, as applicable), unless such declaration shall be subsequently withdrawn; and
 
(ii)        such Lender may require that all outstanding Eurodollar Loans made by it be converted to ABR Loans, in which event

all such Eurodollar Loans shall be automatically converted to ABR Loans, as of the effective date of such notice as provided in the last sentence of this
paragraph.

 
In the event any Lender shall exercise its rights under clauses (i) or (ii) of this Section 3.05(d), all payments and prepayments of principal that would otherwise
have been applied to repay the Eurodollar Loans that would have been made by such Lender or the converted Eurodollar Loans of such Lender shall instead be
applied to repay the ABR Loans made by such Lender in lieu of, or resulting from the conversion of, such Eurodollar Loans, as applicable. For purposes of this
Section 3.05(d), a notice to the Borrower by any Lender shall be effective as to each Eurodollar Loan made by such Lender, if lawful, on the last day of the
Interest Period currently applicable to such Eurodollar Loan; in all other cases such notice shall be effective on the date of receipt by the Borrower.
 
 Section 3.06 Break Funding Payments

 
In the event of (a) the payment or prepayment (voluntary or otherwise) of any principal of any Eurodollar Loan other than on the last day

of an Interest Period applicable thereto (including as a result of an Event of Default), (b) the conversion of any Eurodollar Loan other than on the last day of the
Interest Period applicable thereto or (c) the failure to borrow, convert, continue or prepay any Eurodollar Loan on the date specified in any Credit Request or other
notice delivered pursuant Section 2.06, 2.08 or 3.02 (regardless of whether such notice may be revoked under Section 2.08(e) and is revoked in accordance
therewith), then, in any such event, the Borrower shall compensate each Lender for the loss, cost and expense attributable to such event. If such Credit Request or
other notice relates to a Eurodollar Loan (in all cases other than a revocation permitted under Section 2.08(e)), such loss, cost or expense to any Lender shall be
deemed to include an amount reasonably determined by such Lender to be the excess, if any, of (i) the amount of interest that would have accrued on the principal
amount of such Loan had such event not occurred, at the Adjusted LIBO Rate that would have been applicable to such Loan, for the period from the date of such
event to the last day of the then current Interest Period therefor (or, in the case of a failure to borrow, convert or continue, for the period that would have been the
Interest Period for such Loan), over (ii) the amount of interest that would accrue on such principal amount for such period at the interest rate that such Lender
would in good faith bid were it to bid, at the commencement of such period, for dollar deposits of a comparable amount and period from other banks in the
eurodollar market. A certificate of any Lender setting forth any amount or amounts that such Lender is entitled to receive pursuant to this Section 3.06 shall be
delivered to the Borrower and shall be conclusive absent manifest error. The Borrower shall pay such Lender the amount shown as due on any such certificate
within 15 days after receipt thereof.

 
 Section 3.07 Taxes

 
(a)        Any and all payments by or on account of any obligation of any Loan Party hereunder and under any other Loan Document shall

be made free and clear of and without deduction for any Indemnified Taxes or Other Taxes, provided that, if such Loan Party shall be required to deduct any
Indemnified Taxes or Other Taxes from such payments, then (i) the sum payable shall be increased as necessary so that, after making all required deductions
(including deductions applicable to additional sums payable under this Section 3.07), the applicable Credit Party receives an amount equal to the sum it would
have received had no such deductions been made, (ii) such Loan Party shall make such deductions
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and (iii) such Loan Party shall pay the full amount deducted to the relevant Governmental Authority in accordance with applicable law.
 
(b)        In addition, the Loan Parties shall pay any Other Taxes to the relevant Governmental Authority in accordance with applicable

law.
 
(c)        Each Loan Party shall indemnify each Credit Party, within ten days after receipt of written demand therefor describing the

amount and the basis in reasonable detail, for the full amount of any Indemnified Taxes or Other Taxes paid by such Credit Party on or with respect to any
payment by or on account of any obligation of such Loan Party under the Loan Documents (including Indemnified Taxes or Other Taxes imposed or asserted on
or attributable to amounts payable under this Section 3.07) and any penalties, interest and reasonable expenses arising therefrom or with respect thereto, whether
or not such Indemnified Taxes or Other Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority. A certificate as to the
amount of such payment or liability delivered to the Borrower by a Credit Party, or by the Administrative Agent on its own behalf or on behalf of a Credit Party,
shall be conclusive absent manifest error. Following any indemnification pursuant to this Section 3.07(c), the applicable Credit Party, at the request of the
applicable Loan Party, shall deliver to such Loan Party evidence of such payment reasonably satisfactory to such Loan Party.

 
(d)        As soon as practicable after any payment of Indemnified Taxes or Other Taxes by the Borrower to a Governmental Authority, the

Borrower shall deliver to the Administrative Agent the original or a certified copy of a receipt issued by such Governmental Authority evidencing such payment,
a copy of the return reporting such payment or other evidence of such payment reasonably satisfactory to the Administrative Agent.

 
(e)        Each Lender that is not a “United States person” within the meaning of Section 7701(a)(30) of the Code (a “Foreign Lender”)

shall deliver to the Administrative Agent, prior to the receipt of any payment subject to withholding under the Code (or upon accepting an assignment of an
interest herein), two duly signed completed copies of either IRS Form W-8BEN or any successor thereto (relating to such Foreign Lender and entitling it to an
exemption from, or reduction of, withholding tax on all payments to be made to such Foreign Lender by any Loan Party pursuant to this Agreement) or IRS Form
W-8ECI or any successor thereto (relating to all payments to be made to such Foreign Lender by any Loan Party pursuant to this Agreement) or such other
evidence satisfactory to the Administrative Agent that such Foreign Lender is entitled to an exemption from, or reduction of, United States withholding tax,
including any exemption pursuant to Section 881(c) of the Code. Thereafter and from time to time, each such Foreign Lender shall (i) upon the written request of
the Administrative Agent promptly submit to the Administrative Agent such additional duly completed and signed copies of one of such forms (or such successor
forms as shall be adopted from time to time by the relevant United States taxing authorities) as may then be available under the then current United States laws
and regulations to avoid, or such evidence as is satisfactory to the Administrative Agent of any available exemption from or reduction of, United States
withholding taxes in respect of all payments to be made to such Foreign Lender by such Loan Party pursuant to this Agreement and (ii) promptly notify the
Administrative Agent of any change in circumstance which would modify or render invalid any claimed exemption or reduction. Each Foreign Lender, to the
extent it does not act or ceases to act for its own account with respect to any portion of any sums paid or payable to such Lender under any of the Loan
Documents (for example, in the case of a participation by such Lender), shall deliver to the Administrative Agent on the date when such Foreign Lender ceases to
act for its own account with respect to any portion of any such sums paid or payable, and at such other times as may be necessary in the determination of the
Administrative Agent (in the reasonable exercise of its discretion), (A) two duly signed completed copies of the forms or statements required to be provided by
such Lender as set forth above, to establish the
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portion of any such sums paid or payable with respect to which such Lender acts for its own account that is not subject to U.S. withholding tax, and (B) two duly
signed completed copies of IRS Form W-8IMY (or any successor thereto), together with any information such Lender chooses to transmit with such form, and
any other certificate or statement of exemption required under the Code, to establish that such Lender is not acting for its own account with respect to a portion of
any sums payable to such Lender. No Loan Party shall be required to pay any additional amount to any Foreign Lender under this Section 3.07 (i) with respect to
any Taxes required to be deducted or withheld on the basis of the information, certificates or statements of exemption such Lender transmits with an IRS Form W-
8IMY pursuant to this Section 3.07(e) or (ii) if such Lender shall have failed to satisfy the provisions of this Section 3.07(e) on the date such Lender became a
Lender or ceases to act for its own account with respect to any payment under any of the Loan Documents, nothing in this Section 3.07(e) shall relieve any Loan
Party of its obligation to pay any amounts pursuant to this Section 3.07 in the event that, as a result of any change in any applicable law, treaty or governmental
rule, regulation or order, or any change in the interpretation, administration or application thereof, such Lender is no longer properly entitled to deliver forms,
certificates or other evidence at a subsequent date establishing the fact that such Lender or other Person for the account of which such Lender receives any sums
payable under any of the Loan Documents is not subject to withholding or is subject to withholding at a reduced rate. The Administrative Agent may, without
reduction, withhold any Taxes required to be deducted and withheld from any payment under any of the Loan Documents with respect to which any Loan Party is
not required to pay additional amounts under this Section 3.07(e).

 
(f)        Upon request of the Administrative Agent, each Lender that is a “United States person” within the meaning of Section 7701(a)

(30) of the Code shall deliver to the Administrative Agent two duly signed completed copies of IRS Form W-9. If such Lender fails to deliver such forms, then
the Administrative Agent may withhold from any interest payment to such Lender an amount equivalent to the applicable back-up withholding tax imposed by
the Code, without reduction.

 
(g)        If any Governmental Authority asserts that the Administrative Agent did not properly withhold or back-up withhold, as the case

may be, any tax or other amount from payment made to or for the account of any Lender, such Lender shall indemnify the Administrative Agent and the
Borrower therefor, including all penalties and interest, any taxes imposed by any jurisdiction on the amounts payable to the Administrative Agent under this
Section 3.07(g), and costs and expenses (including fees and expenses of legal counsel) of the Administrative Agent and the Borrower. The obligation of the
Lenders under this Section 3.07 shall survive the termination of the Revolving Commitments, repayment of all other Obligations hereunder and the resignation of
the Administrative Agent.

 
(h)        Notwithstanding anything to the contrary contained in this Section 3.07, (i) the Borrower shall have no obligation or liabilities

under Section 3.07(a) or 3.07(c) with respect to any Lender that fails to comply with the requirements of this Section 3.07 and (ii) each Lender shall at all times
endeavor reasonably and in good faith to minimize the obligations and liabilities, if any, of the Borrower under this Section 3.07.

 
 Section 3.08 Mitigation Obligations

 
If any Lender requests compensation under Section 3.05, or if the Borrower is required to pay any additional amount to any Lender or

any Governmental Authority for the account of any Lender pursuant to Section 3.07, then such Lender shall use reasonable efforts to designate a different lending
office for funding or booking its Loans (or any participation therein) hereunder or to assign its rights and obligations hereunder to another of its offices, branches
or affiliates, if, in the judgment of
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such Lender, such designation or assignment (i) would eliminate or reduce amounts payable pursuant to Section 3.05 or 3.07, as applicable, in the future and (ii)
would not subject such Lender to any unreimbursed cost or expense and would not otherwise be disadvantageous to such Lender. The Borrower hereby agrees to
pay all reasonable costs and expenses incurred by any Lender in connection with any such designation or assignment.

 
 Section 3.09 Substitution of Lenders

 
If any Lender requests compensation under Section 3.05, or if the Borrower is required to pay any additional amount to any Lender or

any Governmental Authority for the account of any Lender pursuant to Section 3.07, or if any Lender defaults in its obligation to fund Loans hereunder, then the
Borrower may, at its sole expense and effort, upon notice to such Lender and the Administrative Agent, require such Lender to assign and delegate, without
recourse (in accordance with and subject to the restrictions contained in Section 10.04), all its interests, rights and obligations under this Agreement to an assignee
that shall assume such obligations (which assignee may be another Lender, if a Lender accepts such assignment), provided that (i) the Borrower shall have
received the prior written consent of the Administrative Agent to such assignee, which consent shall not unreasonably be withheld or delayed, (ii) such Lender
shall have received payment of an amount equal to the outstanding principal of its Loans, accrued interest thereon, accrued fees and all other amounts payable to
it hereunder, from the assignee (to the extent of such outstanding principal and accrued interest and fees) or the Borrower (in the case of all other amounts) and
(iii) in the case of any such assignment resulting from a claim for compensation under Section 3.05 or payments required to be made pursuant to Section 3.07,
such assignment will result in a reduction in such compensation or payments. A Lender shall not be required to make any such assignment and delegation if, prior
thereto, as a result of a waiver by such Lender or otherwise, the circumstances entitling the Borrower to require such assignment and delegation cease to apply.

 
ARTICLE 4. REPRESENTATIONS AND WARRANTIES

 
The Borrower represents and warrants to the Credit Parties that:
 

 Section 4.01 Organization; Powers
 

Each of the Borrower and each Subsidiary is duly organized, validly existing and in good standing under the laws of the jurisdiction of
its organization, has all requisite power and authority to carry on its business as now conducted and, except where the failure to do so, individually or in the
aggregate, could not reasonably be expected to result in a Material Adverse Effect, is qualified to do business in, and is in good standing in, every jurisdiction
where such qualification is required.

 
 Section 4.02 Authorization; Enforceability

 
The Transactions are within the corporate, partnership or other analogous powers of each of the Borrower and each Subsidiary to the

extent it is a party thereto and have been duly authorized by all necessary corporate, partnership or other analogous and, if required, equityholder action. Each
Loan Document has been duly executed and delivered by each of the Borrower and each Subsidiary to the extent it is a party thereto and constitutes a legal, valid
and binding obligation thereof, enforceable in accordance with its terms, subject to applicable bankruptcy, insolvency, reorganization, moratorium or other laws
affecting creditors’ rights generally.
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 Section 4.03 Governmental Approvals; No Conflicts

(a)        The Transactions (i) do not require any consent or approval of, registration or filing with, or any other action by, any
Governmental Authority, except such as have been obtained or made and are in full force and effect, (ii) will not violate any applicable law or regulation or the
Organizational Documents of the Borrower or any of the Subsidiaries or any order of any Governmental Authority, (iii) will not violate or result in a default under
any indenture, agreement or other instrument binding upon the Borrower or any of the Subsidiaries or its assets, or give rise to a right thereunder to require any
payment to be made by the Borrower or any of the Subsidiaries, and (iv) will not result in the creation or imposition of any Lien on any asset of the Borrower or
any of the Subsidiaries (other than Liens permitted by Section 7.02).

 
(b)        None of the Borrower or any of the Subsidiaries is in default under any mortgage, indenture, contract or agreement to which it is

a party or by which it is or any of its property is bound, the effect of which default could reasonably be expected to have a Material Adverse Effect. None of the
Borrower or any of the Subsidiaries is in default with respect to any judgment, order, writ, injunction, decree or decision of any Governmental Authority which
default could reasonably be expected to have a Material Adverse Effect.

 
 Section 4.04 Financial Condition; No Material Adverse Change

 
(a)        The Borrower has heretofore furnished to the Credit Parties: (i) the Consolidated balance sheet and statements of income,

stockholders’ equity and cash flows of the Borrower as of and for the fiscal year ended December 31, 2005, reported on by Ernst & Young LLP, independent
public accountants and (ii) the Consolidated balance sheet and statement of income, stockholders’ equity and cash flows of the Borrower as of and for the fiscal
quarter ended June 30, 2006, prepared by the Borrower. The financial statements referred to above present fairly, in all material respects, the financial position
and results of operations and cash flows of the Persons referred to therein as of such dates and for the indicated periods in accordance with GAAP (subject, with
respect to the interim financial statements, to footnotes and normal year-end audit adjustments).

 
(b)        None of the Borrower or its Subsidiaries has any material Indebtedness, liabilities for taxes, long-term leases or long-term

commitments, including any interest rate or foreign currency swap pr exchange transaction or other obligation in respect of derivatives, that are not reflected on
the financial statements referred in Section 4.04(a).

 
(c)        Since the dates of the financial statements referred to in clause (ii) of Section 4.04(a), there has been no material adverse change

in the business, assets, operations, prospects or condition, financial or otherwise, of the Borrower and the Subsidiaries taken as a whole.
 

 Section 4.05 Properties
 

(a)        Each of the Borrower and each Subsidiary has good title to, or valid leasehold interests in, all its real and personal property
material to its business, except for minor defects in title that do not interfere with its ability to conduct its business as currently conducted or to utilize such
properties for their intended purposes.

 
(b)        Each of the Borrower and each Subsidiary owns, or is entitled to use, all Intellectual Property material to its business, and to the

knowledge of the Borrower the use thereof by the Borrower and the Subsidiaries does not infringe upon the rights of any other Person, except for any such
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infringements that, individually or in the aggregate, could not reasonably be expected to result in a Material Adverse Effect.
 

 Section 4.06 Litigation and Environmental Matters
 

(a)        There are no actions, suits or proceedings by or before any arbitrator or Governmental Authority pending against or, to the
knowledge of the Borrower, threatened against or affecting the Borrower or any of the Subsidiaries (i) that, if adversely determined, could reasonably be
expected, individually or in the aggregate, to result in a Material Adverse Effect (other than the Disclosed Matters) or (ii) that challenge the validity of any Loan
Document or the Transactions.

 
(b)        Except for the Disclosed Matters and except with respect to any other matters that, individually or in the aggregate, could not

reasonably be expected to result in a Material Adverse Effect, neither the Borrower nor any of its Subsidiaries (i) has failed to comply with any Environmental
Law or to obtain, maintain or comply with any permit, license or other approval required under any Environmental Law, (ii) has, to its knowledge, become
subject to any Environmental Liability, (iii) has received notice of any claim with respect to any Environmental Liability or (iv) knows of any basis for any
Environmental Liability.

 
(c)        There has been no change in the status of the Disclosed Matters that, individually or in the aggregate, has resulted in, or

materially increased the likelihood of, a Material Adverse Effect.
 

 Section 4.07 Compliance with Laws and Agreements
 

Each of the Borrower and each Subsidiary is in compliance with all laws, regulations and orders of any Governmental Authority
applicable to it or its property and all indentures, agreements and other instruments binding upon it or its property, except where the failure to do so, individually
or in the aggregate, could not reasonably be expected to result in a Material Adverse Effect. No Default has occurred and is continuing.

 
 Section 4.08 Investment Company Status

 
Neither the Borrower nor any of the Subsidiaries are an “investment company” as defined in, or subject to regulation under, the

Investment Company Act of 1940.
 

 Section 4.09 Taxes
 

Each of the Borrower and each Subsidiary has timely filed (or validly extended) or caused to be filed (or validly extended) all Tax
returns and reports required to have been filed and has paid or caused to be paid all Taxes required to have been paid by it, except (a) Taxes that are being
contested in good faith by appropriate proceedings and for which the Borrower or such Subsidiary, as applicable, has set aside on its books adequate reserves or
(b) to the extent that the failure to do so could not reasonably be expected to result in a Material Adverse Effect.

 
 Section 4.10 ERISA

 
Neither the Borrower nor any ERISA Affiliate of the Borrower has any direct or contingent obligation or liability under or in respect of

any person or other employee benefit plan which
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is subject to the provisions of Title IV of ERISA which has, or would in the foreseeable future have, in the judgment of the responsible officers of the Borrower, a
Material Adverse Effect.

 
 Section 4.11 Disclosure

 
The Borrower has disclosed to the Credit Parties all agreements, instruments and corporate or other restrictions to which it or any of the

Subsidiaries is subject, and all other matters known to it, that, individually or in the aggregate, could reasonably be expected to result in a Material Adverse
Effect. No representation or warranty contained in any Loan Document and no certificate or report from time to time furnished by the Borrower or any of its
Subsidiaries in connection with the transactions contemplated thereby, contains or will contain a misstatement of material fact, or, to the best knowledge of the
Borrower, omits or will omit to state a material fact required to be stated in order to make the statements therein contained not misleading in the light of the
circumstances under which made, provided that any projections or pro-forma financial information contained therein are based upon good faith estimates and
assumptions believed by the Borrower to be reasonable at the time made, it being recognized by the Lender that such projections as to future events are not to be
viewed as facts, and that actual results during the period or periods covered thereby may differ from the projected results.

 
 Section 4.12 Subsidiaries

 
Schedule 4.12 sets forth the name of, and the ownership interest of the Borrower in, each Subsidiary, in each case as of the Effective

Date.
 

 Section 4.13 Insurance
 

Schedule 4.13 sets forth a description of all insurance maintained by or on behalf of the Borrower and the Subsidiaries as of the Effective
Date. As of the Effective Date, all premiums in respect of such insurance that are due and payable have been paid.

 
 Section 4.14 Labor Matters

 
As of the Effective Date, there are no strikes, lockouts or slowdowns against the Borrower or any Subsidiary pending or, to the

knowledge of the Borrower, threatened. The hours worked by and payments made to employees of the Borrower and the Subsidiaries have not been in violation
of the Fair Labor Standards Act or any other applicable Federal, state, local or foreign law dealing with such matters, except where any such violations,
individually and in the aggregate, would not be reasonably likely to result in a Material Adverse Effect. All material payments due from the Borrower or any
Subsidiary, or for which any claim may be made against the Borrower or any Subsidiary, on account of wages and employee health and welfare insurance and
other benefits, have been paid or accrued as a liability on the books of the Borrower or such Subsidiary. The consummation of the Transactions will not give rise
to any right of termination or right of renegotiation on the part of any union under any collective bargaining agreement to which the Borrower or any Subsidiary is
bound.

 
 Section 4.15 Solvency

 
Immediately after the consummation of each Transaction, (a) the fair value of the assets of the Borrower and the Guarantors taken as a

whole, at a fair valuation, will exceed their debts and liabilities, subordinated, contingent or otherwise; (b) the present fair saleable value of the property of the
Borrower and the Guarantors, taken as a whole, will be greater than the amount that will be required to pay the probable liability of their debts and other
liabilities, subordinated, contingent or otherwise, as such debts and other liabilities become absolute and matured; (c) each of the Borrower and each Guarantor
will be able to pay its debts and liabilities, subordinated, contingent or otherwise, as
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such debts and liabilities become absolute and matured; and (d) each of the Borrower and each Guarantor will not have unreasonably small capital with which to
conduct the business in which it is engaged as such business is now conducted and is proposed to be conducted following such date.

 
 Section 4.16 Federal Reserve Regulations

 
(a)        Neither the Borrower nor any of the Subsidiaries are engaged principally, or as one of their important activities, in the business of

extending credit for the purpose of buying or carrying Margin Stock.
 
(b)        No part of the proceeds of any Loan will be used, whether directly or indirectly, and whether immediately, incidentally or

ultimately, to purchase, acquire or carry any Margin Stock or for any purpose that entails a violation of, or that is inconsistent with, the provisions of the
regulations of the Board, including Regulation T, U or X.

 
 Section 4.17 Absence of Certain Restrictions

 
No indenture, certificate of designation for preferred stock, agreement or instrument to which the Borrower or any of the Subsidiaries is

a party prohibits or limits in any way, directly or indirectly, the ability of any Subsidiary to make Restricted Payments or repay Indebtedness to the Borrower or to
another Subsidiary.

 
 Section 4.18 Security Documents

 
(a)        The Security Agreement is effective to create in favor of the Administrative Agent, for the ratable benefit of the Secured Parties,

a legal, valid and enforceable security interest in the Collateral and, when (i) the pledged property constituting Collateral is delivered to the Administrative Agent,
(ii) financing statements in appropriate form are filed in the offices of the secretary of state of the jurisdiction of organization of each Loan Party or such other
office specified by the Uniform Commercial Code and (iii) all other applicable filings under the Uniform Commercial Code or otherwise that are required or
permitted under the Loan Documents are made, the Security Agreement shall constitute a fully perfected Lien on, and security interest in, all right, title and
interest of the grantors thereunder in the Collateral (other than the Intellectual Property or any other Collateral for which perfection of a security interest is not
governed by the Uniform Commercial Code), in each case prior and superior in right to any other Person, other than with respect to Liens expressly permitted by
Section 7.02.

 
(b)        Except to the extent that the recording of an assignment or other transfer of title to the Administrative Agent or the recording of

other applicable documents in the United States Patent and Trademark Office, the United States Copyright Office or the filing of financing statements in the
appropriate form in the offices of the secretary of state of the jurisdiction of organization of each Loan Party or such other office specified by the Uniform
Commercial Code may be necessary for perfection, the Security Agreement shall constitute a fully perfected Lien on, and security interest in, all right, title and
interest of the Borrowers and the Subsidiaries in the Intellectual Property in which a security interest may be perfected by filing, recording or registering a
security agreement, financing statement or analogous document in the United States Patent and Trademark Office or the United States Copyright Office, as
applicable, in each case to the extent permitted by applicable law prior and superior in right to any other Person, other than with respect to Liens expressly
permitted by Section 7.02.
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 ARTICLE 5. CONDITIONS
 

 Section 5.01 Effective Date
 

The obligations of the Lenders and the Issuer to make Extensions of Credit hereunder shall not become effective until the date on which
each of the following conditions is satisfied (or waived in accordance with Section 10.02):

 
(a)        The Administrative Agent (or its counsel) shall have received from each party hereto either (i) a counterpart of this Agreement

signed on behalf of such party or (ii) written evidence satisfactory to the Administrative Agent (which may include telecopy transmission of a signed signature
page of this Agreement) that such party has signed a counterpart of this Agreement.

 
(b)        The Administrative Agent shall have received a Revolving Note for each Lender, and the Swing Line Note for the Swing Line

Lender, each signed on behalf of the Borrower.
 
(c)        The Administrative Agent shall have received a counterpart of the Guarantee Agreement signed on behalf of each Guarantor and

the Borrower.
 
(d)        The Administrative Agent shall have received counterparts of the Security Agreement signed on behalf of the Borrower and each

Guarantor party thereto, together with the following:
 

(i)         any stock certificates or other instruments representing the Pledged Equity owned by or on behalf of any Loan Party as
of the Effective Date;

 
(ii)        any promissory notes and other instruments evidencing the Pledged Debt owed or owing to any Loan Party as of the

Effective Date;
 
(iii)       stock powers and instruments of transfer, endorsed in blank, with respect to such stock certificates, promissory notes

and other instruments;
 
(iv)       all instruments and other documents, including Uniform Commercial Code financing statements, required by law or

reasonably requested by the Administrative Agent to be filed, registered or recorded to create or perfect (or continue the perfection of) the Liens
intended to be created under the Security Agreement; and

 
(v)        a completed Perfection Certificate, dated the Effective Date and signed by a Vice President or a Financial Officer of the

Borrower, together with all attachments contemplated thereby.
 

(e)        The Administrative Agent shall have received a favorable written opinion (addressed to the Credit Parties and dated the Effective
Date) from Rivkin Radler LLP, on behalf of the Loan Parties, substantially in the form of Exhibit B and covering such other matters relating to the Loan Parties,
the Loan Documents or the Transactions as the Required Lenders shall reasonably request. The Borrower hereby requests such counsel to deliver such opinion.

 
(f)        The Administrative Agent shall have received a certificate from the secretary of the Borrower and each Guarantor attaching (i) a

true and complete copy of the resolutions of its Managing Person and of all documents evidencing all necessary corporate action (in form and substance
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satisfactory to the Administrative Agent) taken by it to authorize the Loan Documents to which it is a party and the transactions contemplated thereby,
(ii) attaching a true and complete copy of its Organizational Documents, (iii) setting forth the incumbency of its officer or officers or other analogous counterpart
who may sign the Loan Documents, including therein a signature specimen of such officer or officers and (iv) attaching a certificate of good standing of the
Secretary of State of the jurisdiction of its formation and of each other jurisdiction in which it is qualified to do business.

 
(g)        The Administrative Agent shall have received a certificate, dated the Effective Date and signed by a Financial Officer of the

Borrower, confirming compliance with the conditions set forth in paragraphs (a) and (b) of Section 5.02.
 
(h)        The Administrative Agent shall have received all fees and other amounts due and payable on or prior to the Effective Date,

including, to the extent invoiced, reimbursement or payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower hereunder.
 
(i)        The Administrative Agent shall have received evidence satisfactory to it that the insurance required by Section 6.10 is in effect.
 
(j)        The performance by each Loan Party of its obligations under each Loan Document shall not (i) violate any applicable law, statute,

rule or regulation or (ii) conflict with, or result in a default or event of default under, any material agreement of any Loan Party, and the Administrative Agent
shall have received one or more legal opinions and/or officer’s certificates to such effect, satisfactory to the Administrative Agent.

 
(k)        The Lenders shall be reasonably satisfied as to the amount and nature of any environmental and employee health and safety

exposures to which the Borrower and the Subsidiaries may be subject, and with the plans of the Borrower with respect thereto.
 
(l)        The Lenders shall be reasonably satisfied (i) that there shall be no litigation or administrative proceeding, or regulatory

development, that would reasonably be expected to have a material adverse effect on (A) the business, assets, operations, prospects, condition (financial or
otherwise) or material agreements of the Borrowerand the Subsidiaries, (B) the ability of any Loan Party to perform any of its obligations under any Loan
Document or (C) the rights of or benefits available to any Credit Party under any Loan Document and (ii) with the current status of, and the terms of any
settlement or other resolution of, any litigation or other proceedings brought against the Borrower or any Subsidiary.

 
(m)       After giving effect to the Transactions, none of the Borrower or any of the Subsidiaries shall have outstanding any shares of

preferred equity securities or any Indebtedness, other than (i) Indebtedness incurred under the Loan Documents and (ii) Indebtedness set forth on Schedule 7.01.
 
(n)        The Lenders shall be reasonably satisfied that no material adverse change or material adverse condition in the business, assets,

operations, properties, condition (financial or otherwise), liabilities (including contingent liabilities), prospects or material agreements of theBorrower and the
Subsidiaries has occurred since June 30, 2006.

 
(o)        The Administrative Agent shall have received written projections for the fiscal year ending December 31, 2007, including

revenues and expenses projected to be attributable to the Borrower and its Subsidiaries on a combined basis during such fiscal year, all in reasonable detail, in
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form and substance satisfactory to the Administrative Agent, and certified by a Financial Officer of the Borrower on behalf of the Borrower as the Borrower’s
good faith projections of the matters contained therein.

 
(p)        The Lenders shall have received, to the extent requested, all documentation and other information required by regulatory

authorities under applicable “know your customer” and anti-money laundering rules and regulations, including the Patriot Act.
 
(q)        The Administrative Agent shall have received a counterpart of an indemnity agreement in form and substance satisfactory to the

Administrative Agent signed on behalf of the Borrower, the Issuer and The Bank of New York with respect to the Existing Letters of Credit.
 

The Administrative Agent shall notify the Borrower and the Credit Parties of the Effective Date, and such notice shall be conclusive and binding.
Notwithstanding the foregoing, the obligations of the Lenders to make Extensions of Credit hereunder shall not become effective unless each of the foregoing
conditions is satisfied (or waived pursuant to Section 10.02) at or prior to 3:00 p.m., New York City time, on August 15, 2004 (and, in the event such conditions
are not so satisfied or waived, the Revolving Commitments shall terminate at such time).
 
 Section 5.02 Each Extension of Credit

 
The obligation of each Lender to make an Extension of Credit is subject to the satisfaction of the following conditions:
 
(a)        The representations and warranties of each Loan Party set forth in each Loan Document shall be true and correct in all material

respects on and as of the date of such Extension of Credit, except to the extent such representations and warranties relate to an earlier date.
 
(b)        At the time of and immediately after giving effect to such Extension of Credit, no Default shall have occurred and be continuing.
 
(c)        The Administrative Agent shall have received such other documentation and assurances as shall be reasonably required by it in

connection with such Extension of Credit.
 

Each Extension of Credit shall be deemed to constitute a representation and warranty by the Borrower on the date thereof as to the matters specified in paragraphs
(a) and (b) of this Section 5.02.
 
ARTICLE 6. AFFIRMATIVE COVENANTS

 
Until the Revolving Commitments have expired or been terminated and the principal of and interest on each Extension of Credit, all Reimbursement

Obligations and all fees and other amounts (other than contingent indemnity obligations) payable under the Loan Documents shall have been paid in full, the
Borrower covenants and agrees with the Lenders that:

 
 Section 6.01 Financial Statements and Other Information

 
The Borrower will furnish to the Administrative Agent and each Lender:
 
(a)        within 90 days after the end of each fiscal year, the audited Consolidated balance sheet and related statements of income,

stockholders’ equity and cash flows of the Borrower and the
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Subsidiaries as of the end of and for such year, setting forth in each case in comparative form the figures for the previous fiscal year, all reported on by
independent public accountants of recognized national standing (without a “going concern” or like qualification or exception and without any qualification or
exception as to the scope of such audit) to the effect that such consolidated financial statements present fairly in all material respects the financial condition and
results of operations of the Borrower and the Subsidiaries on a consolidated basis in accordance with GAAP consistently applied;

 
(b)        within 45 days after the end of each of the first three fiscal quarters of each fiscal year, the Consolidated balance sheets and

related statements of income and cash flows of the Borrower and the Subsidiaries as of the end of and for such fiscal quarter and the then elapsed portion of the
fiscal year, setting forth in each case in comparative form the figures for the corresponding fiscal quarter end, and period or periods, of the previous fiscal year, all
certified by one of its Financial Officers as presenting fairly in all material respects the financial condition and results of operations of the Borrower and the
Subsidiaries on a consolidated basis in accordance with GAAP consistently applied, subject to normal year-end audit adjustments;

 
(c)        concurrently with any delivery of financial statements under clauses (a) or (b) of this Section 6.01, a certificate of a Financial

Officer of the Borrower (i) certifying as to whether a Default has occurred and, if a Default has occurred, specifying the details thereof and any action taken or
proposed to be taken with respect thereto, (ii) setting forth (A) reasonably detailed calculations demonstrating compliance with Sections 7.12 and 7.13 and (B)
any change in the Guarantors as of the date of such certificate and (iii) stating whether any change in GAAP or in the application thereof has occurred since the
date of the financial statements referred to in Section 4.04(a) and, if any such change has occurred, specifying the effect of such change on the financial
statements accompanying such certificate;

 
(d)        promptly after the same become publicly available, copies of all periodic and other reports, proxy statements and other materials

filed by the Borrower or any Subsidiary with the Securities and Exchange Commission, or any Governmental Authority succeeding to any or all of the functions
of the Securities and Exchange Commission, or with any national securities exchange, or distributed by the Borrower or any Subsidiary to its shareholders
generally, as the case may be, and delivery by the Borrower of its (i) Annual Report on Form 10-K for each fiscal year of the Borrower containing financial
statements reported on in a manner acceptable to the Securities and Exchange Commission by independent public accountants of recognized national standing
and (ii) report on Form 10-Q for each of the first three fiscal quarters of each fiscal year of the Borrower with the financial statements contained therein certified
by one of its Financial Officers as presenting fairly in all material respects the financial condition and results of operations of the Borrower and the Subsidiaries
on a consolidated basis in accordance with GAAP consistently applied, subject to normal year-end audit adjustments, in each case within the time periods
prescribed by Section 6.01(a) or 6.01(b), respectively, shall be deemed to satisfy the requirements of Section 6.01(a) or 6.01(b), as the case may be;

 
(e)        promptly after the request by any Lender, all documentation and other information that such Lender reasonably requests in order

to comply with its ongoing obligations under applicable “know your customer” and anti-money laundering rules and regulations, including the Patriot Act; and
 
(f)        promptly following any request therefor, such other information regarding the operations, business affairs and financial condition

of the Borrower or any Subsidiary, or compliance with the terms of the Loan Documents, as the Administrative Agent or any Lender may reasonably request.
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 Section 6.02 Notices of Material Events

The Borrower will furnish to the Administrative Agent and each Lender prompt written notice of the following:
 

 (a) the occurrence of any Default;
 
(b)        the filing or commencement of any action, suit or proceeding by or before any arbitrator or Governmental Authority against or

affecting the Borrower or any Affiliate thereof that, if adversely determined, could in the good faith opinion of the Borrower reasonably be expected to result in a
Material Adverse Effect;

 
(c)        the occurrence of any ERISA Event that, alone or together with any other ERISA Events that have occurred, could reasonably be

expected to result in liability of the Borrower and the Subsidiaries in an aggregate amount exceeding $500,000; and
 
(d)        any other development that results in, or could reasonably be expected to result in, a Material Adverse Effect.
 

Each notice delivered under this Section 6.02 shall be accompanied by a statement of a Financial Officer or other executive officer of the Borrower setting forth
the details of the event or development requiring such notice and any action taken or proposed to be taken with respect thereto.
 
 Section 6.03 Existence; Conduct of Business

 
The Borrower will, and will cause each of the Subsidiaries to, do or cause to be done all things necessary to preserve, renew and keep in

full force and effect its legal existence and the rights, licenses, permits, privileges, franchises, trademarks, copyrights and patents material to the conduct of its
business, provided that the foregoing shall not prohibit any merger, consolidation, liquidation or dissolution permitted under Section 7.03.

 
 Section 6.04 Payment of Obligations

 
The Borrower will, and will cause each of the Subsidiaries to, pay its obligations, including Tax liabilities, that, if not paid, could result

in a Material Adverse Effect before the same shall become delinquent or in default, except where (a) the validity or amount thereof is being contested in good
faith by appropriate proceedings, (b) the Borrower or such Subsidiary has set aside on its books adequate reserves with respect thereto in accordance with GAAP
and (c) the failure to make payment pending such contest could not reasonably be expected to result in a Material Adverse Effect.

 
 Section 6.05 Maintenance of Properties

 
The Borrower will, and will cause each of the Subsidiaries to, keep and maintain all property material to the conduct of its business in

good working order and condition, ordinary wear and tear excepted.
 

 Section 6.06 Books and Records; Inspection Rights
 

The Borrower will, and will cause each of the Subsidiaries to, keep, in all material respects, proper books of record and account in which
full, true and correct entries are made of all dealings and transactions in relation to its business and activities. The Borrower will, and will cause
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each of the Subsidiaries to, permit any representatives designated by the Administrative Agent or any Lender, upon reasonable prior notice, to visit and inspect its
properties, to examine and make extracts from its books and records, and to discuss its affairs, finances and condition with its officers and independent
accountants, all at such reasonable times during normal business hours and as often as reasonably requested. Each Credit Party and its agents may enter upon any
of the Borrower’s or any Subsidiary’s premises (prior to the occurrence of an Event of Default, upon reasonable notice) at any time during business hours and at
any other reasonable time, and, from time to time, for the purpose of inspecting the Collateral and any and all records pertaining thereto and the operation of the
Borrower’s or such Subsidiary’s business.

 
 Section 6.07 Compliance with Laws

 
The Borrower will, and will cause each of the Subsidiaries to, comply with all laws, rules, regulations and orders of any Governmental

Authority applicable to it or its property, except where the failure to do so, individually or in the aggregate, could not reasonably be expected to result in a
Material Adverse Effect.

 
 Section 6.08 Use of Proceeds

 
The proceeds of the Loans will be used only to finance Capital Expenditures and Permitted Acquisitions and for working capital and

general corporate purposes not inconsistent with the terms hereof. No part of the proceeds of any Loan will be used, whether directly or indirectly, and whether
immediately, incidentally or ultimately, to purchase, acquire or carry any Margin Stock or for any purpose that entails a violation of any of the regulations of the
Board, including Regulations T, U and X.

 
 Section 6.09 Notice of Certain Changes

 
The Borrower will furnish to the Administrative Agent prompt written notice of any change in (i) the legal name of any Loan Party or in

any trade name used to identify it in the conduct of its business or in the ownership of its properties, (ii) the jurisdiction of organization or the location of the chief
executive office of any Loan Party, its principal place of business, any office in which it maintains its books or records, (iii) the identity or organizational structure
of any Loan Party or (iv) the organizational identification number or the Federal Taxpayer Identification Number of any Loan Party.

 
 Section 6.10 Insurance

 
The Borrower will, and will cause each of the Subsidiaries to, maintain, with financially sound and reputable insurance companies, (i)

adequate insurance for its insurable properties, all to such extent and against such risks, including fire, casualty, business interruption and other risks insured
against by extended coverage, as is customary with companies in the same or similar businesses operating in the same or similar locations and (ii) such other
insurance as is required pursuant to the terms of any Security Document.

 
 Section 6.11 Additional Subsidiaries

 
If any Subsidiary organized under the laws of the United States of America or any state thereof is formed or acquired after the Effective

Date, (a) the Borrower will notify the Administrative Agent and the Lenders in writing thereof within five Business Days after the date on which such Subsidiary
is formed or acquired and (i) the Borrower will cause such Subsidiary to (A) execute and
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deliver the Guarantee Agreement (or otherwise become a party thereto in the manner provided therein) and (B) become a party to each applicable Security
Document in the manner provided therein, in each case within five Business Days after the date on which such Subsidiary is formed or acquired, and (ii) promptly
take such actions to create and perfect Liens on such Subsidiary’s assets to secure the Obligations as the Administrative Agent or the Required Lenders shall
reasonably request and (b) if any equity securities issued by any such Subsidiary are owned or held by or on behalf of the Borrower or any Subsidiary or any
loans, advances or other debt is owed or owing by any such Subsidiary to the Borrower or any Subsidiary, the Borrower will cause such equity securities and
promissory notes and other instruments evidencing such loans, advances and other debt to be pledged pursuant to the Security Agreement within five Business
Days after the date on which such Subsidiary is formed or acquired.

 
 Section 6.12 Information Regarding Collateral

 
(a)        The Borrower will furnish to the Administrative Agent prompt written notice of any change in (i) the legal name of any Loan

Party, (ii) the jurisdiction of organization of any Loan Party, (iii) the location of the chief executive office of any Loan Party, its principal place of business, any
office in which it maintains books or records relating to Collateral owned or held by it or on its behalf or any office or facility at which Collateral owned or held
by it or on its behalf is located (including the establishment of any such new office or facility), (iv) the identity or organizational structure of any Loan Party such
that a filed financing statement becomes misleading or (v) the organizational identification number or the Federal Taxpayer Identification Number of any Loan
Party. The Borrower shall not effect or permit any change referred to in the preceding sentence unless all filings have been made under the Uniform Commercial
Code or otherwise that are required in order for the Administrative Agent to continue at all times following such change to have a valid, legal and perfected
security interest in all the Collateral. The Borrower shall promptly notify the Administrative Agent if any material portion of the Collateral is damaged or
destroyed.

 
(b)        Each year, at the time of delivery of annual financial statements with respect to the preceding fiscal year pursuant to

Section 6.01(a), the Borrower shall deliver to the Administrative Agent a certificate of a Financial Officer of the Borrower, (i) setting forth the information
required pursuant to Sections 1, 2, 4, 5 and 6 of the Perfection Certificate or confirming that there has been no change in such information since the date of the
Perfection Certificate or the date of the most recent certificate delivered pursuant to this Section and (ii) certifying that the Loan Parties are in compliance with all
of the terms of the Security Agreement.

 
 Section 6.13 Casualty and Condemnation

 
(a)        The Borrower will furnish to the Administrative Agent and the Lenders prompt written notice of any casualty or other insured

damage to any portion of any Collateral or the commencement of any action or proceeding for the taking of any Collateral or any part thereof or interest therein
under power of eminent domain or by condemnation or similar proceeding.

 
(b)        If any event described in Section 6.13(a) results in Net Proceeds (whether in the form of insurance proceeds, condemnation

award or otherwise), the Administrative Agent is authorized to collect such Net Proceeds and, if received by the Borrower or any Subsidiary, such Net Proceeds
shall be paid over to the Administrative Agent, provided that (i) to the extent that the Borrower or such Subsidiary intends to use any such Net Proceeds to repair,
restore, reinvest or replace assets of the Borrower or such Subsidiary as provided in the proviso to Section 2.08(b), the Administrative Agent shall, subject to the
provision of such proviso, deliver such Net Proceeds to the Borrower or the applicable Subsidiary, (ii) otherwise, the Administrative Agent shall, and the
Borrower and the
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Subsidiaries hereby authorize the Administrative Agent to, apply such Net Proceeds, to the extent that they are Net Proceeds, to prepay the Loans in accordance
with Section 2.08 and (iii) all proceeds of business interruption insurance shall be paid over to the Borrower unless a Default has occurred and is continuing.

 
(c)  If any Net Proceeds retained by or paid over to the Administrative Agent as provided in Section 6.13(b) continue to be held by the

Administrative Agent on the date that is 365 days after the receipt of such Net Proceeds, then such Net Proceeds shall be applied to prepay Borrowings as
provided in Section 2.08.

 
 Section 6.14 Intellectual Property; Further Assurances

 
(a)        The Borrower shall, and shall cause each Subsidiary to, within 120 days of the Effective Date, execute and file or cause to be

filed with the United States Patent and Trademark Office, the United States Copyright Office or such other office or agency of any appropriate Governmental
Authority such assignments or grants of security interests with respect to the Intellectual Property of the Borrower or such Subsidiary, as the case may be, as of
the date of such filing, as may be required under applicable law or as the Administrative Agent may reasonably request in order to grant, preserve, protect and
perfect the Liens created or intended to be created by the Security Documents on the Intellectual Property and the validity and priority of such Liens.

 
(b)        The Borrower will, and will cause each Subsidiary to, execute any and all further documents, financing statements, agreements

and instruments, and take all such further actions (including the filing and recording of financing statements, assignments of Intellectual Property, and other
documents), that may be required under any applicable law, or which the Administrative Agent or the Required Lenders may reasonably request, to effectuate the
transactions contemplated by the Loan Documents or to grant, preserve, protect or perfect the Liens created or intended to be created by the Security Documents
or the validity or priority of any such Lien, all at the expense of the Borrower. The Borrower shall provide to the Administrative Agent, from time to time upon
request, evidence reasonably satisfactory to the Administrative Agent as to the perfection and priority of the Liens created or intended to be created by the
Security Documents.

 
(c)        If any material assets are acquired by the Borrower or any Subsidiary after the Effective Date (other than assets constituting

Collateral under the Security Agreement that become subject to the Lien of the Security Agreement upon acquisition thereof), the Borrower will notify the
Administrative Agent and the Lenders thereof, and, if requested by the Administrative Agent or the Required Lenders, the Borrower will cause such assets to be
subjected to a Lien securing the Obligations and will take, and cause the Subsidiaries to take, such actions as shall be necessary or reasonably requested by the
Administrative Agent to grant and perfect such Liens, including actions described in Section 6.14(b), all at the expense of the Borrower.

 
ARTICLE 7. NEGATIVE COVENANTS

 
Until the Revolving Commitments have expired or been terminated and the principal of and interest on each Extension of Credit, all Reimbursement

Obligations and all fees and other amounts (other than contingent liability obligations) payable under the Loan Documents shall have been paid in full, the
Borrower covenants and agrees with the Lenders that:

 
49

 



 

 Section 7.01 Indebtedness

(a)        The Borrower will not, and will not permit any Subsidiary to, create, incur, assume or permit to exist any Indebtedness, except:
 

 (i) Indebtedness under the Loan Documents;
 
(ii)        Indebtedness existing on the Effective Date and set forth in Schedule 7.01, including any extensions, renewals or

replacements of any such Indebtedness that do not increase the outstanding principal amount thereof;
 
(iii)       Indebtedness incurred to finance the acquisition, construction or improvement of any fixed or capital assets, including

Capital Lease Obligations, and any Indebtedness assumed in connection with the acquisition of any such assets or secured by a Lien on any such assets
prior to the acquisition thereof, and extensions, renewals and replacements of any such Indebtedness that do not increase the outstanding principal
amount thereof, provided that (A) such Indebtedness is incurred prior to or within 90 days after such acquisition or the completion of such construction
or improvement and (B) the aggregate principal amount of Indebtedness permitted by this clause (iii) shall not exceed $10,000,000 at any time
outstanding;

 
(iv)       Indebtedness of any Person that becomes a Subsidiary after the Effective Date, provided that (A) such Indebtedness

exists at the time such Person becomes a Subsidiary and is not created in contemplation of or in connection with such Person becoming a Subsidiary
and (B) the aggregate principal amount of Indebtedness permitted by this clause (iv) shall not exceed $6,000,000 at any time outstanding;

 
(v)        Indebtedness of a Subsidiary to any other Subsidiary and of any Subsidiary to the Borrower; and
 
(vi)       other unsecured Indebtedness in an aggregate principal amount not exceeding $4,000,000 at any time outstanding.
 

(b)        The Borrower will not, and it will not permit any Subsidiary to, (i) (A) issue any preferred equity securities that constitute
Redeemable Securities, (B) issue any Capital Stock which is convertible into Redeemable Securities, (C) grant any options, warrants or other rights to purchase or
otherwise acquire Redeemable Securities or (D) enter into any put or other contractual arrangement which shall provide to any holder of Capital Stock rights
substantially similar to any of the foregoing, or (ii) be or become liable in respect of any obligation (contingent or otherwise) to purchase, redeem, retire, acquire
or make any other payment in respect of any shares of equity securities of the Borrower or any Subsidiary or any option, warrant or other right to acquire any
such shares of equity securities, except as permitted by Section 7.08.

 
 Section 7.02 Liens

 
The Borrower will not, and will not permit any Subsidiary to, create, incur, assume or permit to exist any Lien on any property or asset now owned or

hereafter acquired by it, or assign or sell any income or revenues (including accounts receivable) or rights in respect of any thereof, except:
 

 (a) Permitted Encumbrances;
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(b)        any Lien on any property or asset of the Borrower or any Subsidiary existing on the Effective Date and set forth on Schedule
7.02, provided that (i) such Lien shall not apply to any other property or asset of the Borrower or any Subsidiary and (ii) such Lien shall secure only those
obligations which it secures on the Effective Date and any extensions, renewals and replacements thereof that do not increase the outstanding principal amount
thereof;

 
(c)        any Lien existing on any property or asset prior to the acquisition thereof by the Borrower or any Subsidiary or existing on any

property or asset of any Person that becomes a Subsidiary after the Effective Date prior to the time such Person becomes a Subsidiary, provided that (i) such Lien
is not created in contemplation of or in connection with such acquisition of such Person becoming a Subsidiary, as applicable, (ii) such Lien shall not apply to any
other property or assets of the Borrower or any Subsidiary and (iii) such Lien shall secure only those obligations that it secures on the date of such acquisition or
the date such Person becomes a Subsidiary, as applicable, and any extensions, renewals and replacements thereof that do not increase the outstanding principal
amount thereof;

 
(d)        Liens on fixed or capital assets acquired, constructed or improved by the Borrower or any Subsidiary, provided that (i) such

security interests secure Indebtedness permitted by clause (iii) of Section 7.01(a), (ii) such security interests and the Indebtedness secured thereby are incurred
prior to or within 90 days after such acquisition or the completion of such construction or improvement, (iii) the Indebtedness secured thereby does not exceed the
cost of acquiring, constructing or improving such fixed or capital assets and (iv) such security interests shall not apply to any other property or assets of the
Borrower or any Subsidiary;

 
(e)        possessory Liens in favor of lessees or sublessees of property leased or subleased by the Borrower or any Subsidiary to such

Person in the ordinary course of business of the Borrower or such Subsidiary, provided that such Liens attach only to such property and
 

 (f) Liens created under the Security Documents.
 

 Section 7.03 Fundamental Changes
 

(a)        The Borrower will not, and will not permit any Subsidiary to, merge into or consolidate with any other Person, or permit any
other Person to merge into or consolidate with it, or sell, transfer, lease or otherwise dispose of (in one transaction or in a series of transactions) all or substantially
all of its assets, or all or substantially all of the equity securities of any of the Subsidiaries (in each case, whether now owned or hereafter acquired), or liquidate or
dissolve, except that, if at the time thereof and immediately after giving effect thereto, no Default shall have occurred and be continuing:

 
(i)         any Subsidiary may merge into the Borrower in a transaction in which the Borrower is the surviving entity, and any

Subsidiary may merge into any other Subsidiary;
 
(ii)        any Subsidiary may merge with any Person in a transaction that is not permitted by clause (i) of this Section 7.03(a),

provided that such merger is permitted by Section 7.04 or 7.05, as applicable, and the surviving entity of such merger complies with the provisions of
Section 6.11;

 
(iii)       any Subsidiary may sell, transfer, lease or otherwise dispose of its assets to the Borrower or to any other Subsidiary;

and
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(iv)       any Subsidiary may sell, transfer, lease or otherwise dispose of its assets in a transaction that is not permitted by clause
(iii) of this Section 7.03(a), provided that such sale, transfer, lease or other disposition is also permitted by Section 7.05.

 
(b)        The Borrower will not, and will not permit any of the Subsidiaries to, engage to any material extent in any business other than

businesses of the type conducted by the Borrower and the Subsidiaries on the Effective Date and businesses or activities that are substantially similar, related or
incidental thereto.

 
 Section 7.04 Investments, Loans, Advances, Guarantees and Acquisitions

 
The Borrower will not, and will not permit any of the Subsidiaries to, purchase, hold or acquire (including pursuant to any merger) any

Capital Stock, evidences of Indebtedness or other securities (including any option, warrant or other right to acquire any of the foregoing) of, make or permit to
exist any loans or advances to, Guarantee any obligations of, or make or permit to exist any investment or any other interest in, any other Person, or purchase or
otherwise acquire (in one transaction or a series of transactions (including pursuant to any merger)) any assets of any other Person constituting a business unit, or
purchase, hold or acquire any “derivative” (other than a Hedging Agreement permitted by Section 7.07), except:

 
 (a) Permitted Investments;

 
 (b) investments existing on the Effective Date and set forth in Schedule 7.04;

 
(c)     investments made by the Borrower in the equity securities of the Subsidiaries; provided that any such equity securities

owned by the Borrower shall become Pledged Equity pursuant to the Security Agreement;
 
(d)     investments made by a Subsidiary in the equity securities of any other Subsidiary; provided that any such equity

securities owned by such Subsidiary shall become Pledged Equity pursuant to the Security Agreement;
 
(e)     loans or advances made by any Subsidiary to any other Subsidiary; provided that (i) any such loans or advances

constituting Pledged Debt shall be evidenced by a promissory note which shall be pledged pursuant to the Security Agreement and (ii) the aggregate
amount of all loans and advances made by the Borrower and the Domestic Subsidiaries to all Subsidiaries that are not a Domestic Subsidiary shall
not exceed $3,000,000 at any time outstanding;

 
(f)      loans or advances made by the Borrower to any Subsidiary; provided that (i) any such loans or advances constituting

Pledged Debt shall be evidenced by a promissory note which shall be pledged pursuant to the Security Agreement and (ii) the aggregate amount of
all loans and advances made by the Borrower and the Domestic Subsidiaries to all Subsidiaries that are not a Domestic Subsidiary shall not exceed
$3,000,000 at any time outstanding;

 
 (g) acquisitions made by any Subsidiary from any other Subsidiary;

 
 (h) acquisitions made by the Borrower from any Subsidiary;
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(i)      Permitted Acquisitions by the Borrower or any Subsidiary; provided that the Borrower shall have delivered to the
Administrative Agent and the Lenders not less than 10 Business Days prior to the consummation of any such Permitted Acquisition a certificate of a
Financial Officer of the Borrower in form and substance satisfactory to the Administrative Agent and the Required Lenders evidencing projected
pro forma compliance with Sections 7.12 and 7.13 after giving effect to such Permitted Acquisition for the period from the date of such Permitted
Acquisition to the Revolving Maturity Date;

 
 (j) Indebtedness permitted to be incurred pursuant to Section 7.01(a);

 
(k)     investments made by the Borrower or any Subsidiary in any new Subsidiary of the Borrower or any Subsidiary

(including, without limitation, a new Subsidiary acquired in connection with a Permitted Acquisition); provided, that after giving effect to such
investment the aggregate stockholders’ equity of all direct or indirect non-wholly-owned Subsidiaries of the Borrower is not greater than 10% of the
Consolidated stockholders’ equity of the Borrower determined in accordance with GAAP on a basis consistent with the financial statements
delivered pursuant to Section 6.01(a); and

 
 (l) other investments in an aggregate amount not to exceed $3,000,000.

 
 Section 7.05 Asset Sales

 
The Borrower will not, and will not permit any of the Subsidiaries to, sell, transfer, lease or otherwise dispose (including pursuant to a

merger) of any asset, including any equity securities, nor will the Borrower permit any of the Subsidiaries to issue any additional shares of its equity securities,
except:

 
(a)     sales, transfers and other dispositions of inventory, used or surplus equipment, Intellectual Property and Permitted

Investments, in each case in the ordinary course of business;
 
(b)     sales, transfers, leases and other dispositions made by any Subsidiary to any other Subsidiary;
 
(c)     sales, transfers, leases and other dispositions made by the Borrower to any Subsidiary;
 
(d)     the sale of the Borrower’s real property located at One Merrick Avenue, Westbury, New York; and
 
(e)     if at the time thereof and immediately after giving effect thereto no Default shall have occurred and be continuing,

other sales, transfers, leases or dispositions of assets by the Borrower and the Subsidiaries provided that (i) the aggregate fair market value of all
assets sold, transferred, leased or otherwise disposed of in reliance upon this Section 7.05(e) shall not exceed 10% of the book value of the assets of
the Borrower and the Subsidiaries on a Consolidated basis as set forth on the financial statements of the Borrower most recently delivered pursuant
to Section 6.01(a) (or if not such financial statements have been delivered pursuant to Section 6.01(a), the financial statements referred to in clause
(i) of Section 4.04(a)) and (ii) all sales, transfers, leases and other dispositions permitted by this Section 7.05(e) shall
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be made for fair value and not less than 80% of the consideration received in respect thereof shall be in cash.
 

 Section 7.06 Sale and Lease-Back Transactions
 

The Borrower will not, and will not permit any of the Subsidiaries to, enter into any arrangement, directly or indirectly, with any Person
whereby it shall sell or transfer any property, real or personal, used or useful in its business, whether now owned or hereafter acquired, and thereafter rent or lease
such property or other property that it intends to use for substantially the same purpose or purposes as the property being sold or transferred.

 
 Section 7.07 Hedging Agreements

 
The Borrower will not, and will not permit any of the Subsidiaries to, enter into any Hedging Agreement, other than Hedging

Agreements entered into in the ordinary course of business to hedge or mitigate risks to which the Borrower or any Subsidiary is exposed in the conduct of its
business or the management of its liabilities.

 
 Section 7.08 Restricted Payments

 
The Borrower will not, and will not permit any of the Subsidiaries to, declare or make, or agree to pay for or make, directly or indirectly,

any Restricted Payment, except that (a) the Borrower may (i) declare and pay dividends with respect to its equity securities payable (1) in additional shares of its
equity securities or (2) in cash and (ii) repurchase shares of its common stock in open market transactions; provided that, (x) after giving effect to any such
payment of dividends or repurchase of common stock, the Interest Coverage Ratio, calculated on a pro forma basis as if such dividends or stock repurchases had
been made on the last day of the most recently ended fiscal quarter of the Borrower, shall not be less than the amount set forth in Section 7.13 with respect to such
fiscal quarter and (y) before and after giving effect to such dividends or repurchase no Default shall exist or result therefrom and (b) any Subsidiary may declare
and pay dividends to the Borrower or any other Subsidiary.

 
 Section 7.09 Transactions with Affiliates

 
The Borrower will not, and will not permit any of the Subsidiaries to, sell, transfer, lease or otherwise dispose (including pursuant to a

merger) any property or assets to, or purchase, lease or otherwise acquire (including pursuant to a merger) any property or assets from, or otherwise engage in any
other transactions with, any of its Affiliates, except at prices and on terms and conditions not less favorable to the Borrower or such Subsidiary than could be
obtained on an arms-length basis from unrelated third parties, provided that this Section shall not apply to any transaction that is permitted under Section 7.01,
7.03, 7.04, 7.05 or 7.08 between or among the Loan Parties and not involving any other Affiliate.

 
 Section 7.10 Restrictive Agreements

 
The Borrower will not, and will not permit any of the Subsidiaries to, directly or indirectly, enter into, incur or permit to exist any

agreement or other arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the Borrower or any Subsidiary to create, incur or permit
to exist any Lien upon any of its property or assets or (b) the ability of any Subsidiary to pay dividends or other distributions with respect to any shares of its
equity securities or to make or repay loans or advances to the Borrower or any other Subsidiary or to Guarantee Indebtedness of the Borrower or any
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other Subsidiary, provided that (i) the foregoing shall not apply to restrictions and conditions imposed by law or by this Agreement, (ii) the foregoing shall not
apply to restrictions and conditions existing on the Effective Date identified on Schedule 7.10 (but shall apply to any extension or renewal of, or any amendment
or modification expanding the scope of, any such restriction or condition), (iii) the foregoing shall not apply to customary restrictions and conditions contained in
agreements relating to the sale of a Subsidiary pending such sale, provided that such restrictions and conditions apply only to the Subsidiary that is to be sold and
such sale is permitted hereunder, (iv) clause (a) of this Section 7.10 shall not apply to restrictions or conditions imposed by any agreement relating to secured
Indebtedness permitted by this Agreement if such restrictions or conditions apply only to the property or assets securing such Indebtedness and (v) clause (a) of
this Section 7.10 shall not apply to customary provisions in leases restricting the assignment thereof.

 
 Section 7.11 Amendment of Material Documents

 
The Borrower will not, and will not permit any Subsidiary to, amend, modify or waive any of its rights under its Organizational

Documents, other than immaterial amendments, modifications or waivers that would not reasonably be expected to adversely affect the Credit Parties.
 

 Section 7.12 Leverage Ratio
 

The Borrower will not permit the Leverage Ratio at any time to be greater than (a) 3.00 to 1.00 or (b) upon the written request of the
Borrower to the Administrative Agent not later than ten (10) Business Days after the consummation by the Borrower or any Subsidiary of a Permitted
Acquisition, 3.50 to 1.00 for the period of four fiscal quarters immediately succeeding the consummation of such Permitted Acquisition; provided that (i) at the
time of such request, no Event of Default shall have occurred and be continuing and (ii) the Borrower shall not have requested an adjustment of the Leverage
Ratio pursuant to this Section 7.12 at any time during the four fiscal quarters immediately preceding such request.

 
 Section 7.13 Interest Coverage Ratio

 
The Borrower shall not permit the Interest Coverage Ratio as of the last of any fiscal quarter to be less than 4.00 to 1.00.
 

 Section 7.14 Prepayments of Indebtedness
 

The Borrower will not, and shall not permit any Subsidiary to, pay or obligate itself to prepay any Indebtedness (other than Indebtedness
under the Loan Documents).

 
 Section 7.15 Capital Expenditures

 
The Borrower shall not make any Capital Expenditures (including the incurrence of any Capital Lease Obligations) or incur any

obligation to make any Capital Expenditure or permit any Subsidiary to do so, (a) during the period from the Effective Date through December 31, 2007 in an
aggregate amount in excess of $25,000,000, and (b) in any fiscal year thereafter in an aggregate amount in excess of $10,000,000 plus, in the event that Capital
Expenditures made or incurred during any fiscal year (commencing with the fiscal year ending December 31, 2008) are less than $10,000,000, an amount equal to
such unused amount may be carried forward to the immediately succeeding fiscal year, provided that (i) no amounts once carried forwarded to the next fiscal year
may be carried forward to the fiscal years thereafter and (ii) all Capital Expenditures made or incurred in any fiscal year shall be applied first
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to reduce the amount of Capital Expenditures permitted to be made or incurred in such fiscal year pursuant to this Section 7.15 without giving effect to any
amounts permitted to be carried forward to such fiscal year from the immediately preceding fiscal year and then to reduce the amount carried forward.

 
 Section 7.16 Fiscal Year

 
The Borrower shall not, and shall not permit any Subsidiary to, change its fiscal year from a year ending on December 31, consisting of

four fiscal quarters ending March 31, June 30, September 30 and December 31, respectively.
 

 Section 7.17 ERISA Obligations
 

The Borrower shall not be or become obligated, directly or contingently, under or in respect of any pension or other employee benefit
plan which is subject to the provisions of Title IV of ERISA which could reasonably be expected to have a Material Adverse Effect.

 
ARTICLE 8. EVENTS OF DEFAULT

 
 Section 8.01 Events of Default

 
Each of the following events shall constitute an “Event of Default”:
 
(a)        the Borrower shall fail (i) to pay any principal of any Loan or in respect of any Reimbursement Obligation when and as the same

shall become due and payable, whether at the due date thereof or at a date fixed for prepayment thereof or otherwise or (ii) make any deposit into the Cash
Collateral Account when required hereby; or

 
(b)        the Borrower shall fail to pay any interest on any Extension of Credit or any fee, commission or any other amount (other than an

amount referred to in clause (a) of this Section 8.01) payable under any Loan Document, when and as the same shall become due and payable, and such failure
shall continue unremedied for a period of three Business Days; or

 
(c)        any representation or warranty made or deemed made by or on behalf of any Loan Party in or in connection with any Loan

Document or any amendment or modification thereof or waiver thereunder, or in any report, certificate, financial statement or other document furnished pursuant
to or in connection with any Loan Document or any amendment or modification thereof or waiver thereunder, shall prove to have been incorrect in any material
respect when made or deemed made; or

 
(d)        the Borrower shall fail to observe or perform any covenant, condition or agreement contained in Sections 6.02, 6.03, 6.08, 6.11,

6.12, 6.13 or 6.14 or in Article 7; or
 
(e)        any Loan Party shall fail to observe or perform any covenant, condition or agreement contained in any Loan Document to which

it is a party (other than those specified in clauses (a), (b) or (d) of this Section 8.01), and such failure shall continue unremedied for a period of 30 days after such
Loan Party shall have obtained knowledge thereof; or

 
(f)        the Borrower or any Subsidiary shall fail to make any payment (whether of principal or interest and regardless of amount) in

respect of any Material Indebtedness, when and as the same shall become due and payable (after giving effect to any applicable grace period); or
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(g)        any event or condition occurs that results in any Material Indebtedness becoming due prior to its scheduled maturity or that
enables or permits the holder or holders of any Material Indebtedness or any trustee or agent on its or their behalf to cause any Material Indebtedness to become
due, or to require the prepayment, repurchase, redemption or defeasance thereof, prior to its scheduled maturity, provided that this clause (g) shall not apply to
secured Indebtedness that becomes due solely as a result of the voluntary sale or transfer of the property or assets securing such Indebtedness; or

 
(h)        an involuntary proceeding shall be commenced or an involuntary petition shall be filed seeking (i) liquidation, reorganization or

other relief in respect of the Borrower or any Guarantor or its debts, or of a substantial part of its assets, under any federal, state or foreign bankruptcy, insolvency,
receivership or similar law now or hereafter in effect or (ii) the appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for the
Borrower or any Guarantor or for a substantial part of its assets, and, in any such case, such proceeding or petition shall continue undismissed for 60 days or an
order or decree approving or ordering any of the foregoing shall be entered; or

 
(i)        the Borrower or any Guarantor shall (i) voluntarily commence any proceeding or file any petition seeking liquidation,

reorganization or other relief under any federal, state or foreign bankruptcy, insolvency, receivership or similar law now or hereafter in effect, (ii) consent to the
institution of, or fail to contest in a timely and appropriate manner, any proceeding or petition described in clause (h) of this Section 8.01, (iii) apply for or consent
to the appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for the Borrower or any Guarantor or for a substantial part of its
assets, (iv) file an answer admitting the material allegations of a petition filed against it in any such proceeding, (v) make a general assignment for the benefit of
creditors or (vi) take any action for the purpose of effecting any of the foregoing; or

 
(j)        the Borrower or any Guarantor shall become unable, admit in writing its inability or fail generally to pay its debts as they become

due; or
 
(k)        one or more judgments for the payment of money in an aggregate amount in excess of $1,000,000 shall be rendered against the

Borrower or any Guarantor or any combination thereof and the same shall remain undischarged, unvacated, unbonded or unstayed for a period of 60 consecutive
days during which execution shall not be effectively stayed, or any action shall be legally taken by a judgment creditor to attach or levy upon any assets of the
Borrower or any Guarantor to enforce any such judgment; or

 
(l)        an ERISA Event shall have occurred that, in the judgment of the Required Lenders reasonably exercised, when taken together

with all other ERISA Events that have occurred, could reasonably be expected to result in a Material Adverse Effect; or
 
(m)        any Loan Document shall cease, for any reason, to be in full force and effect, or any Loan Party shall so assert in writing or shall

disavow any of its obligations thereunder; or
 
(n)        any Lien purported to be created under any Security Document shall cease to be, or shall be asserted by any Loan Party not to be,

a valid and perfected Lien on any Collateral, with the priority required by the applicable Security Document; or
 

 (o) a Change in Control shall occur.
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 Section 8.02 Contract Remedies

Upon the occurrence of an Event of Default or at any time thereafter during the continuance thereof,
 
(a)        in the case of an Event of Default specified in Section 8.01(h) or 8.01(i), without declaration or notice to the Borrower, the

Revolving Commitments (including the Letter of Credit Commitment) shall immediately and automatically terminate, and the Loans, all accrued and unpaid
interest thereon and all other amounts owing under the Loan Documents shall immediately become due and payable, and

 
(b)        in all other cases, upon the direction of the Required Lenders, the Administrative Agent shall, by notice to the Borrower, declare

all of the Revolving Commitments (including the Letter of Credit Commitment) to be terminated forthwith, whereupon such Revolving Commitments (including
the Letter of Credit Commitment) shall immediately terminate, or declare the Loans, all accrued and unpaid interest thereon and all other amounts owing under
the Loan Documents to be due and payable forthwith, whereupon the same shall immediately become due and payable.

 
In the event that the Loans, all accrued and unpaid interest thereon and all other amounts owing under the Loan Documents shall have been declared due and
payable pursuant to the provisions of this Section 8.02, (i) the Administrative Agent (A) upon the direction of the Required Lenders, shall proceed to enforce the
rights of the holders of the Notes and the Reimbursement Obligations by suit in equity, action at law and/or other appropriate proceedings, whether for payment or
the specific performance of any covenant or agreement contained in the Loan Documents and (B) may exercise any and all rights and remedies provided to the
Administrative Agent by the Loan Documents and applicable law and (ii) the Borrower shall deposit Cash Collateral in the Cash Collateral Account in an amount
equal to the Letter of Credit Exposure after giving effect to all payments required under this Section 8.02. Except as otherwise expressly provided in the Loan
Documents, the Borrower expressly waives presentment, demand, protest and all other notices of any kind in connection with the Loan Documents. The Borrower
hereby further expressly waives and covenants not to assert any appraisement, valuation, stay, extension, redemption or similar laws, now or at any time hereafter
in force which might delay, prevent or otherwise impede the performance or enforcement of any Loan Document.
 
ARTICLE 9. THE ADMINISTRATIVE AGENT

 
 Section 9.01 Appointment

 
Each Credit Party hereby irrevocably appoints the Administrative Agent as its agent and authorizes the Administrative Agent to take

such actions on its behalf and to exercise such powers as are delegated to the Administrative Agent by the terms hereof, together with such actions and powers as
are reasonably incidental thereto.

 
 Section 9.02 Individual Capacity

 
The Person serving as the Administrative Agent hereunder shall have the same rights and powers in its capacity as a Lender as any other

Lender and may exercise the same as though it were not the Administrative Agent, and such Person and its Affiliates may accept deposits from, lend money to
and generally engage in any kind of business with the Borrower or any Subsidiary or other Affiliate thereof as if it were not the Administrative Agent hereunder.
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 Section 9.03 Exculpatory Provisions

 
The Administrative Agent shall not have any duties or obligations except those expressly set forth herein. Without limiting the generality

of the foregoing, (a) the Administrative Agent shall not be subject to any fiduciary or other implied duties, regardless of whether a Default has occurred and is
continuing, (b) the Administrative Agent shall not have any duty to take any discretionary action or exercise any discretionary powers, except discretionary rights
and powers expressly contemplated by the Loan Documents that the Administrative Agent is required to exercise in writing by the Required Lenders (or such
other number or percentage of the Credit Parties as shall be necessary under the circumstances as provided in Section 10.02), and (c) except as expressly set forth
herein, the Administrative Agent shall not have any duty to disclose, and shall not be liable for the failure to disclose, any information relating to the Borrower,
any of the Subsidiaries or any other Loan Party that is communicated to or obtained by the Person serving as Administrative Agent or any of its Affiliates in any
capacity. The Administrative Agent shall not be liable for any action taken or not taken by it with the consent or at the request of the Required Lenders (or such
other number or percentage of the Credit Parties as shall be necessary under the circumstances as provided in Section 10.02) or in the absence of its own gross
negligence or willful misconduct. The Administrative Agent shall be deemed not to have knowledge of any Default unless and until written notice thereof is
given to the Administrative Agent by the Borrower or a Credit Party (and, promptly after its receipt of any such notice, it shall give each Credit Party and the
Borrower notice thereof), and the Administrative Agent shall not be responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or
representation made in or in connection with any Loan Document, (ii) the contents of any certificate, report or other document delivered thereunder or in
connection therewith, (iii) the performance or observance of any of the covenants, agreements or other terms or conditions set forth therein, (iv) the validity,
enforceability, effectiveness or genuineness thereof or any other agreement, instrument or other document or (v) the satisfaction of any condition set forth in
Article 5 or elsewhere herein, other than to confirm receipt of items expressly required to be delivered to the Administrative Agent.

 
 Section 9.04 Reliance by Administrative Agent

 
The Administrative Agent shall be entitled to rely upon, and shall not incur any liability for relying upon, any notice, request, certificate,

consent, statement, instrument, document or other writing believed by it to be genuine and to have been signed or sent by the proper Person. The Administrative
Agent also may rely upon any statement made to it orally or by telephone and believed by it to be made by the proper Person, and shall not incur any liability for
relying thereon. The Administrative Agent may consult with legal counsel (who may be counsel for the Borrower), independent accountants and other experts
selected by it, and shall not be liable for any action taken or not taken by it in accordance with the advice of any such counsel, accountants or experts.

 
 Section 9.05 Performance of Duties

 
The Administrative Agent may perform any and all its duties and exercise its rights and powers by or through any one or more sub-

agents appointed by the Administrative Agent, provided that no such delegation shall serve as a release of the Administrative Agent or waiver by the Borrower or
the Borrower of any rights hereunder. The Administrative Agent and any such sub-agent may perform any and all its duties and exercise its rights and powers
through their respective Related Parties. The exculpatory provisions of the preceding paragraphs shall apply to any such sub-agent and to the Related Parties of
the Administrative Agent and any such sub-agent, and shall apply to their respective activities in connection with the syndication of the credit facilities provided
for herein as well as activities as Administrative Agent.
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 Section 9.06 Resignation; Successors

 
Subject to the appointment and acceptance of a successor Administrative Agent as provided in this Section, the Administrative Agent

may resign at any time by notifying the Credit Parties and the Borrower. Upon any such resignation, the Required Lenders shall have the right, with the approval
of the Borrower (provided that such approval shall not be required if a Default has occurred and is continuing), to appoint a successor. If no successor shall have
been so appointed by the Required Lenders and shall have accepted such appointment within 30 days after the retiring Administrative Agent gives notice of its
resignation, then the retiring Administrative Agent may, on behalf of the Credit Parties, appoint a successor Administrative Agent which shall be another Lender
or a bank, finance company or other financial institution with a combined capital and surplus of at lease $500,000,000 having an office in New York, New York,
or an Affiliate of any such bank. Upon the acceptance of its appointment as Administrative Agent hereunder by a successor, such successor shall succeed to and
become vested with all the rights, powers, privileges and duties of the retiring Administrative Agent, and the retiring Administrative Agent shall be discharged
from its duties and obligations hereunder. The fees payable by the Borrower to a successor Administrative Agent shall be the same as those payable to its
predecessor unless otherwise agreed between the Borrower and such successor. After the Administrative Agent’s resignation hereunder, the provisions of this
Article and Section 10.03 shall continue in effect for the benefit of such retiring Administrative Agent, its sub-agents and their respective Related Parties in
respect of any actions taken or omitted to be taken by any of them while it was acting as Administrative Agent.

 
 Section 9.07 Non-Reliance By Credit Parties

 
Each Credit Party acknowledges that it has, independently and without reliance upon the Administrative Agent or any other Credit Party

and based on such documents and information as it has deemed appropriate, made its own credit analysis and decision to enter into this Agreement. Each Credit
Party also acknowledges that it will, independently and without reliance upon the Administrative Agent or any other Credit Party and based on such documents
and information as it shall from time to time deem appropriate, continue to make its own decisions in taking or not taking action under or based upon any Loan
Document, any related agreement or any document furnished thereunder.

 
 Section 9.08 Agents

 
None of the banks or other Persons identified on the cover page of this Agreement or in the preamble to this Agreement as a “syndication

agent”, “documentation agent”, “lead arranger” or “joint lead arranger” shall have any right, power, obligation, liability, responsibility or duty to any Person under
this Agreement, any of the other Loan Documents or otherwise, other than HSBC Bank USA, National Association in its capacity as Administrative Agent and
each Lender in its capacity as a Lender. Without limiting the foregoing, none of such banks or other Persons so identified shall have or be deemed to have any
fiduciary relationship with any other such bank or other Person but such banks or other Persons shall have the benefit of the provisions of Section 9.02.

 
ARTICLE 10. MISCELLANEOUS

 
 Section 10.01 Notices

 
Except in the case of notices and other communications expressly permitted to be given by telephone, all notices and other communications provided

for herein shall be in writing and shall be
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delivered by hand or overnight courier service, mailed by certified or registered mail or sent by telecopy, as follows:
 

(a)        if to the Borrower, to it at Lifetime Brands, Inc., One Merrick Avenue, Westbury, New York 11590, Attention: Chief Financial
Officer (Telephone No. (516) 683-6000; Telecopy No. (516) 450-1017);

 
(b)        if to the Administrative Agent, to it at HSBC Bank USA, National Association, Agent Servicing Department, One HSBC Center,

26th Floor, Buffalo, New York 14203, Attention of: Donna Riley (Telephone No. (716) 841-4178; Telecopy No. (716) 841-0269); with a copy to HSBC Bank
USA, National Association, 534 Broadhollow Road, Melville, New York 11747, Attention of: Alan Harris (Telephone No. (631) 752-4333; Telecopy No. (631)
752-4340);

 
(c)        if to any other Credit Party, to it at its address (or telecopy number) set forth in its Administrative Questionnaire.
 

Any party hereto may change its address or telecopy number for notices and other communications hereunder by notice to the other parties hereto. All notices and
other communications given to any party hereto in accordance with the provisions of this Agreement shall be deemed to have been given on the date of receipt.
 
 Section 10.02 Waivers; Amendments

 
(a)        No failure or delay by any Credit Party in exercising any right or power under any Loan Document shall operate as a waiver

thereof, nor shall any single or partial exercise of any such right or power, or any abandonment or discontinuance of steps to enforce such a right or power,
preclude any other or further exercise thereof or the exercise of any other right or power. The rights and remedies of the Credit Parties under the Loan Documents
are cumulative and are not exclusive of any rights or remedies that they would otherwise have. No waiver of any provision of any Loan Document or consent to
any departure by any Loan Party therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of this Section 10.02, and then such
waiver or consent shall be effective only in the specific instance and for the purpose for which given. Without limiting the generality of the foregoing, the making
of a Loan shall not be construed as a waiver of any Default, regardless of whether any Credit Party may have had notice or knowledge of such Default at the time.

 
(b)        Neither this Agreement nor any provision hereof may be waived, amended or modified except pursuant to an agreement or

agreements in writing entered into by the Borrower and the Required Lenders or by the Borrower and the Administrative Agent with the consent of the Required
Lenders, provided that no such agreement shall (i) increase the Revolving Commitment of any Lender without the written consent of such Lender, (ii) reduce the
principal amount of any Extension of Credit,or reduce the rate of interest thereon (except in connection with a waiver of the applicability of any post-default
increase in interest rates), or reduce any fees or other amounts payable under the Loan Documents, or reduce the amount of any scheduled reduction of any
Revolving Commitment, without the written consent of each Credit Party affected thereby, (iii) postpone the scheduled date of payment of the principal amount of
any, or any interest thereon, or any fees or other amounts payable under the Loan Documents, or reduce the amount of, waive or excuse any such payment, or
postpone the scheduled date of reduction or expiration of any Commitment, without the written consent of each Credit Party affected thereby, (iv) change any
provision hereof in a manner that would alter the pro rata sharing of payments required by any Loan Document, without the written consent of each Credit Party,
(v) change any of the provisions of this Section 10.02(b) or the definition of “Required Lenders” or any other provision hereof
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specifying the number or percentage of Lenders required to waive, amend or modify any rights hereunder or make any determination or grant any consent
hereunder, without the written consent of each Lender, (vi) release any Guarantor from its Guarantee under the Guarantee Agreement (except as expressly
provided in the Guarantee Agreement), or limit its liability in respect of such Guarantee, without the written consent of each Lender or (vii) release of any of the
Collateral from the Liens of the Loan Documents (except as expressly provided in the Security Agreement), without the consent of each Lender, and provided,
further, that no such agreement shall amend, modify or otherwise affect the rights or duties of the Administrative Agent, the Swing Line Lender or the Issuer
hereunder without the prior written consent of the Administrative Agent, the Swing Line Lender or the Issuer, as the case may be.

 
 Section 10.03 Expenses; Indemnity; Damage Waiver

 
(a)        The Borrower shall pay (i) all reasonable out-of-pocket expenses incurred by the Administrative Agent and its Affiliates,

including the reasonable fees, charges and disbursements of counsel for the Administrative Agent, in connection with the syndication of the credit facilities
provided for herein, the preparation and administration of this Agreement or any amendments, modifications or waivers of the provisions of any Loan Document
(whether or not the transactions contemplated thereby shall be consummated) and (ii) all reasonable out-of-pocket expenses (other than Taxes) incurred by any
Credit Party, including the fees, charges and disbursements of any counsel (including any in-house counsel, whether or not on an out-of-pocket basis) for any
Credit Party, in connection with the enforcement or protection of its rights in connection with the Loan Documents, including its rights under this Section 10.03,
or in connection with the Extensions of Credit made hereunder, including all such out-of-pocket expenses incurred during any workout, restructuring or
negotiations in respect of such Extensions of Credit or during any proceeding under any federal, state or foreign bankruptcy, insolvency, reorganization,
receivership or similar law now or hereafter in effect.

 
(b)        The Borrower shall indemnify each Credit Party and each Related Party thereof (each such Person being called an “Indemnitee”)

against, and hold each Indemnitee harmless from, any and all losses, claims, damages, liabilities and related expenses, including the fees, charges and
disbursements of any counsel for any indemnitee, incurred by or asserted against any Indemnitee arising out of, in connection with, or as a result of (i) the
execution or delivery of any Loan Document or any agreement or instrument contemplated thereby, the performance by the parties to the Loan Documents of
their respective obligations thereunder or the consummation of the Transactions or any other transactions contemplated thereby, (ii) any Extension of Credit or the
use of the proceeds, (iii) any actual or alleged presence or release of Hazardous Materials on or from any property owned or operated by the Borrower or any of
the Subsidiaries, or any Environmental Liability related in any way to the Borrower or any of the Subsidiaries or (iv) any actual or prospective claim, litigation,
investigation or proceeding relating to any of the foregoing, whether based on contract, tort or any other theory and regardless of whether any Indemnitee is a
party thereto, provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such losses, claims, damages, liabilities or related
expenses are determined by a court of competent jurisdiction by final and nonappealable judgment to have resulted from the gross negligence or willful
misconduct of such Indemnitee or that such indemnity relates to Taxes.

 
(c)        To the extent that the Borrower fails to pay any amount required to be paid by it to the Administrative Agent under paragraphs

(a) or (b) of this Section 10.03, each Lender severally agrees to pay to the Administrative Agent an amount equal to the product of such unpaid amount multiplied
by a fraction, the numerator of which is the sum of such Lender’s Revolving Commitment and the denominator of which is the sum of the total of all Lenders’
Revolving Commitments (in each case determined as of the time that the applicable unreimbursed expense or indemnity payment is sought),
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provided that the unreimbursed expense or indemnified loss, claim, damage, liability or related expense, as applicable, was incurred by or asserted against the
Administrative Agent in its capacity as such.

 
(d)        To the extent permitted by applicable law, the Borrower shall not assert, and hereby waives, any claim against any Indemnitee,

on any theory of liability, for special, indirect, consequential or punitive damages (as opposed to direct or actual damages) arising out of, in connection with, or as
a result of, any Loan Document or any agreement, instrument or other document contemplated thereby, the Transactions or any Loan or the use of the proceeds
thereof.

 
(e)        All amounts due under this Section 10.03 shall be payable promptly but in no event later than thirty days after written demand

therefor.
 

 Section 10.04 Successors and Assigns
 

(a)        The provisions of this Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective
successors and assigns permitted hereby, except that the Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without the prior
written consent of each Credit Party (and any attempted assignment or transfer by the Borrower without such consent shall be null and void). Nothing in this
Agreement, expressed or implied, shall be construed to confer upon any Person (other than the parties hereto, their respective successors and assigns permitted
hereby and, to the extent expressly contemplated hereby, the Related Parties of each Credit Party) any legal or equitable right, remedy or claim under or by reason
of any Loan Document.

 
(b)        Any Lender may assign to one or more assignees all or a portion of its rights and obligations under this Agreement (including all

or a portion of its Revolving Commitment and the Loans at the time owing to it), provided that (i) except in the case of an assignment to a Lender or an Affiliate
or an Approved Fund of a Lender, each of the Borrower and the Administrative Agent must give its prior written consent to such assignment (such consents shall
not be unreasonably withheld or delayed), (ii) except in the case of an assignment to a Lender or an Affiliate or an Approved Fund of a Lender or an assignment
of the entire remaining amount of the assigning Lender’s Revolving Commitment, the amount of the Revolving Commitment of the assigning Lender subject to
each such assignment (determined as of the date the Assignment and Acceptance with respect to such assignment is delivered to the Administrative Agent) shall
not be less than $5,000,000 unless the Borrower and the Administrative Agent otherwise consent, (iii) the parties to each assignment shall execute and deliver to
the Administrative Agent an Assignment and Acceptance together with, unless otherwise agreed by the Administrative Agent, a processing and recordation fee of
$3,500, and (iv) the assignee, if it shall not be a Lender, shall deliver to the Administrative Agent an Administrative Questionnaire, and provided further, that any
consent of the Borrower otherwise required under this paragraph shall not be required if a Default has occurred and is continuing. Subject to acceptance and
recording thereof pursuant to paragraph (d) of this Section 10.04, from and after the effective date specified in each Assignment and Acceptance, the assignee
thereunder shall be a party hereto and, to the extent of the interest assigned by such Assignment and Acceptance, have the rights and obligations of a Lender
under the Loan Documents, and the assigning Lender thereunder shall, to the extent of the interest assigned by such Assignment and Acceptance, be released
from its obligations under the Loan Documents (and, in the case of an Assignment and Acceptance covering all of the assigning Lender’s rights and obligations
under the Loan Documents, such Lender shall cease to be a party hereto but shall continue to be entitled to the benefits of Sections 3.05, 3.06, 3.07 and 10.03).
Any assignment or transfer by a Lender of rights or obligations under the Loan Documents that does not comply with this paragraph shall be treated for purposes
of the Loan Documents as a sale by such Lender of a participation in such rights and obligations in accordance with paragraph (e) of this Section 10.04.
Notwithstanding anything to the
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contrary, an assignee Lender shall not be entitled to receive any greater payment under Sections 3.05 or 3.07 than the assigning Lender would have been entitled
to receive with respect to the interest so assigned unless the assignment of such interest is made with the Borrower’s prior written consent

 
(c)        The Administrative Agent, acting for this purpose as an agent of the Borrower, shall maintain at one of its offices in New York

City a copy of each Assignment and Acceptance delivered to it and a register for the recordation of the names and addresses of the Lenders, and the Commitment
of, and principal amount of the Revolving Loans owing to, each Lender pursuant to the terms hereof from time to time (the “Register”). The entries in the
Register shall be conclusive absent clearly demonstrable error, and the Borrower and each Credit Party may treat each Person whose name is recorded in the
Register pursuant to the terms hereof as a Lender hereunder for all purposes of this Agreement, notwithstanding notice to the contrary. The Register shall be
available for inspection by the Borrower and any Credit Party, at any reasonable time and from time to time upon reasonable prior notice.

 
(d)        Upon its receipt of a duly completed Assignment and Acceptance executed by an assigning Lender and an assignee, the

assignee’s completed Administrative Questionnaire (unless the assignee shall already be a Lender hereunder), the processing and recordation fee referred to in
paragraph (b) of this Section 10.04 and any written consent to such assignment required by paragraph (b) of this Section 10.04, the Administrative Agent shall
accept such Assignment and Acceptance and record the information contained therein in the Register. No assignment shall be effective for purposes of this
Agreement unless it has been recorded in the Register as provided in this paragraph.

 
(e)        Any Lender may, without the consent of the Borrower orany Credit Party, sell participations to one or more banks or other

entities other than the Borrower, any Subsidiary or any Affiliate of the Borrower or any Subsidiary (each such bank or other entity being called a “Participant”) in
all or a portion of such Lender’s rights and obligations under the Loan Documents (including all or a portion of its Commitment and the Loans owing to it),
provided that (i) such Lender’s obligations under the Loan Documents shall remain unchanged, (ii) such Lender shall remain solely responsible to the other
parties hereto for the performance of such obligations and (iii) the Loan Parties and the Credit Parties shall continue to deal solely and directly with such Lender
in connection with such Lender’s rights and obligations under the Loan Documents. Any agreement or instrument pursuant to which a Lender sells such a
participation shall provide that such Lender shall retain the sole right to enforce the Loan Documents and to approve any amendment, modification or waiver of
any provision of any Loan Documents, provided that such agreement or instrument may provide that such Lender will not, without the consent of the Participant,
agree to any amendment, modification or waiver described in the first proviso to Section 10.02(b) that affects such Participant. Subject to Section 10.04(f), the
Borrower agrees that each Participant shall be entitled to the benefits of Sections 3.05 and 3.06 to the same extent as if it were a Lender and had acquired its
interest by assignment pursuant to Section 10.04(b). To the extent permitted by law, each Participant also shall be entitled to the benefits of Section 10.08 as
though it were a Lender, provided that such Participant agrees to be subject to Section 2.09(c) as though it were a Lender.

 
(f)        A Participant shall not be entitled to receive any greater payment under Sections 3.05 or 3.07 than the Lender would have been

entitled to receive with respect to the participation sold to such Participant, unless the sale of the participation to such Participant is made with the Borrower’s
prior written consent. A Participant that would be a Foreign Lender if it were a Lender shall not be entitled to the benefits of Section 3.07 unless the Borrower is
notified of the participation sold to such Participant and such Participant agrees, for the benefit of the Borrower, to comply with Section 3.07(e) as though it were
a Lender.
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(g)        Any Lender may at any time pledge or assign a security interest in all or any portion of its rights under the Loan Documents to
secure obligations of such Lender, including any pledge or assignment to secure obligations to a Federal Reserve Bank, and this Section 10.04 shall not apply to
any such pledge or assignment of a security interest, provided that no such pledge or assignment of a security interest shall release a Lender from any of its
obligations under the Loan Documents or substitute any such pledgee or assignee for such Lender as a party hereto.

 
 Section 10.05 Survival

 
All covenants, agreements, representations and warranties made by the Borrower herein and in the certificates or other instruments

prepared or delivered in connection with or pursuant to this Agreement or any other Loan Document shall be considered to have been relied upon by the other
parties hereto and shall survive the execution and delivery of any Loan Document and the making of any Loans, regardless of any investigation made by any such
other party or on its behalf and notwithstanding that any Credit Party may have had notice or knowledge of any Default or incorrect representation or warranty at
the time any credit is extended hereunder, and shall continue in full force and effect as long as the principal of or any accrued interest on any Loan or any fee or
any other amount payable under the Loan Documents is outstanding and unpaid and so long as the Commitments have not expired or terminated. The provisions
of Sections 3.05, 3.06, 3.07 and 10.03 and Article 9 shall survive and remain in full force and effect regardless of the consummation of the transactions
contemplated hereby, the repayment of the Loans and the termination of the Commitments or the termination of this Agreement or any provision hereof.

 
 Section 10.06 Counterparts; Integration; Effectiveness

 
This Agreement may be executed in counterparts (and by different parties hereto on different counterparts), each of which shall

constitute an original, but all of which, when taken together, shall constitute but one contract. This Agreement and any separate letter agreements with respect to
fees payable to any Credit Party constitute the entire contract among the parties relating to the subject matter hereof and supersede any and all previous
agreements and understandings, oral or written, relating to the subject matter hereof. Except as provided in Section 5.01, this Agreement shall become effective
when it shall have been executed by the Administrative Agent and when the Administrative Agent shall have received counterparts hereof which, when taken
together, bear the signatures of each of the other parties hereto, and thereafter shall be binding upon and inure to the benefit of the parties hereto and their
respective successors and assigns. Delivery of an executed counterpart of this Agreement by facsimile transmission shall be effective as delivery of a manually
executed counterpart of this Agreement.

 
 Section 10.07 Severability

 
In the event any one or more of the provisions contained in this Agreement should be held invalid, illegal or unenforceable in any

respect, the validity, legality and enforceability of the remaining provisions contained herein shall not in any way be affected or impaired thereby (it being
understood that the invalidity of a particular provision in a particular jurisdiction shall not in and of itself affect the validity of such provision in any other
jurisdiction). The parties shall endeavor in good-faith negotiations to replace the invalid, illegal or unenforceable provisions with valid provisions the economic
effect of which comes as close as possible to that of the invalid, illegal or unenforceable provisions.
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 Section 10.08 Right of Setoff

If an Event of Default shall have occurred and be continuing, each of the Lenders and their respective Affiliates is hereby authorized at
any time and from time to time, to the fullest extent permitted by applicable law, to setoff and apply any and all deposits (general or special, time or demand,
provisional or final) at any time held and other obligations at any time owing by it to or for the credit or the account of the Borrower against any of and all the
obligations of the Borrower now or hereafter existing under this Agreement held by it, irrespective of whether or not it shall have made any demand under this
Agreement and although such obligations may be unmatured. The rights of each of the Lenders and their respective Affiliates under this Section 10.08 are in
addition to other rights and remedies (including other rights of setoff) that it may have.

 
 Section 10.09 Governing Law; Jurisdiction; Consent to Service of Process

 
(a)        This Agreement shall be governed by, and construed in accordance with, the laws of the State of New York.
 
(b)        Each of the parties hereto hereby irrevocably and unconditionally submits, for itself and its property, to the nonexclusive

jurisdiction of any New York State court or Federal court of the United States of America sitting in New York City, and any appellate court from any thereof, in
any action or proceeding arising out of or relating to this Agreement or the other Loan Documents, or for recognition or enforcement of any judgment, and each
of the parties hereto hereby irrevocably and unconditionally agrees that, to the extent permitted by applicable law, all claims in respect of any such action or
proceeding may be heard and determined in such New York State or, to the extent permitted by applicable law, in such Federal court. Each of the parties hereto
agrees that a final judgment in any such action or proceeding shall be conclusive and may be enforced in other jurisdictions by suit on the judgment or in any
other manner provided by law. Nothing in this Agreement shall affect any right that any party hereto may otherwise have to bring any action or proceeding
relating to this Agreement or the other Loan Documents in the courts of any jurisdiction.

 
(c)        Each party hereto hereby irrevocably and unconditionally waives, to the fullest extent it may legally and effectively do so, any

objection that it may now or hereafter have to the laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or the other Loan
Documents in any court referred to in paragraph (b) of this Section 10.09. Each of the parties hereto hereby irrevocably waives, to the fullest extent permitted by
applicable law, the defense of an inconvenient forum to the maintenance of such action or proceeding in any such court.

 
(d)        Each party to this Agreement irrevocably consents to service of process in the manner provided for notices in Section 10.01.

Nothing in this Agreement will affect the right of any party to this Agreement to serve process in any other manner permitted by law.
 

 Section 10.10 WAIVER OF JURY TRIAL
 

EACH PARTY HERETO HEREBY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY
RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER
OR IN CONNECTION WITH THIS AGREEMENT. EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN
THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER
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AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT
BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION.

 
 Section 10.11 Headings

 
Article and Section headings and the Table of Contents used herein are for convenience of reference only, are not part of this Agreement

and shall not affect the construction of, or be taken into consideration in interpreting, this Agreement.
 

 Section 10.12 Interest Rate Limitation
 

Notwithstanding anything herein to the contrary, if at any time the interest rate applicable to any Loan, together with all fees, charges and
other amounts that are treated as interest on such Loan under applicable law (collectively the “charges”), shall exceed the maximum lawful rate (the “maximum
rate”) that may be contacted for, charged, taken, received or reserved by the Lender holding such Loan in accordance with applicable law, the rate of interest
payable in respect of such Loan hereunder, together with all of the charges payable in respect thereof, shall be limited to the maximum rate and, to the extent
lawful, the interest and the charges that would have been payable in respect of such Loan but were not payable as a result of the operation of this Section 10.12
shall be cumulated, and the interest and the charges payable to such Lender in respect of other Loans or periods shall be increased (but not above the maximum
rate therefor) until such cumulated amount, together with interest thereon at the Federal Funds Rate to the date of repayment, shall have been received by such
Lender.

 
 Section 10.13 USA Patriot Act Notice

 
Each of the Administrative Agent and each Lender hereby notifies the Borrower that, pursuant to the requirements of the USA Patriot

Act (Title III of Pub. L. 107-56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, verify and record information that identifies the
Borrower, which information includes the name and address of the Borrower and other information that will allow the Administrative Agent and such Lender to
identify the Borrower in accordance with the Patriot Act.

 
[Signature pages follow.]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed by their respective authorized officers as of the day
and year first above written.

 
 
 

LIFETIME BRANDS, INC.
 By:/s/ Robert McNally

         Robert McNally
    Chief Financial Officer
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HSBC BANK USA, NATIONAL ASSOCIATION,
as Administrative Agent, Issuer and Lender

 By: /s/ Alan Harris
Name:Alan Harris
Title Vice President
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JPMORGAN CHASE BANK, N.A.,
as Syndication Agent and Lender

 By: /s/ Willian Ewing
Name:William Ewing
Title Senior Vice President
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CITIBANK, N.A.,
as Co-Documentation Agent and Lender

 By: /s/ Edward Nallan
Name:Edward P. Nallan
Title Vice President
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WACHOVIA BANK, NATIONAL ASSOCIATION,
as Co-Documentation Agent and Lender

 By:/s/ Thomas Snider
Name:Thomas F. Snider
Title Senior Vice President
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SCHEDULE 2.01
 

Amendment No. 1 Effective Date Commitments
 

Lender Commitment
HSBC Bank USA, National Association $40,000,000
JPMorgan Chase Bank, N.A. $36,666,668
Citibank, N.A. $36,666,666
Wachovia Bank, National Association $36,666,666

TOTAL $150,000,000
 
 



SCHEDULE 2.11
 

Existing Letters of Credit
 

SEE ATTACHED SCHEDULE
 
 
 



SCHEDULE 4.06
 

Disclosed Matters
 

NONE
 
 



SCHEDULE 4.12
 

Subsidiaries
 

Subsidiary % Owned
Outlet Retail Stores, Inc.
Incorporated in the state of Delaware

100%

  
M. Kamenstein Corp.
Incorporated in the state of Delaware

100%

  
Lifetime Brands, Inc (HK) Limited (Hong Kong) – (non-operating) 100%
  
The Pfaltzgraff Co.
Incorporated in the state of Delaware

100%

  
Pfaltzgraff Factory Stores, Inc.
Incorporated in the state of Delaware

100%

  
Syratech Acquisition Corporation
Incorporated in the state of Delaware

100%

  
Luxury Tabletop Collection, Inc.
Incorporated in the state of Delaware

100%

  
Wallace Silversmiths de Puerto Rico Ltd.
A limited liability company formed under the laws of the Cayman Islands

100%

 
 



SCHEDULE 4.13
 

Insurance
 

See Attached
 

 
 
 



SCHEDULE 7.01
 

Existing Indebtedness
 

Other Existing Indebtedness: Amount Date
4.75% Convertible Senior Notes due 2011 $75,000,000 10/25/06

 
Outstanding Loans to Subsidiary:
 
None.
 
Guarantee(s) of Indebtedness:
 
None other than guarantees of real property leases and other similar obligations of the Borrower’s operating subsidiaries.
 
Capitalized Leases:
 

Lender Description Total Amount outstanding
at October 25, 2006

Strata Systems Westbury Design Equipment $ 19,589.00
Crown Robbinsville Warehouse Vehicles $482,389.00
Raymond Robbinsville Warehouse Vehicles $348,525.00

 
Notes Payable Related to Acquisitions:
 
None.
 
 



SCHEDULE 7.02
 

LIFETIME BRANDS, INC.
 

Existing Liens and Security Interests
 

[Note that this schedule does not include liens in favor of lender.]
 

Debtor Secured Party Location
of Filing

Date of
Filing

Filing
Number

Collateral

Lifetime Brands
Inc.

Canon Business
Solutions-East, Inc.

Delaware Secretary of
State

5/10/2005 51428003 Equipment relating to Lease #2614863 – 1
CLC 1140 copier

Lifetime Brands
Inc.

Raymond Leasing
Corporation

Delaware Secretary of
State

9/1/2005 52801141 Specific equipment, such as lift trucks, pallet
trucks, batteries and other warehouse
equipment.

Lifetime Brands
Inc.

Crown Credit Company Delaware Secretary of
State

9/20/2005 52899699 Specific equipment, such as lift trucks, pallet
trucks, batteries and other warehouse
equipment.

Lifetime Brands
Inc.

Crown Credit Company Delaware Secretary of
State

10/13/2005 53163194 Specific equipment, such as lift trucks, pallet
trucks, batteries and other warehouse
equipment.

Lifetime Brands
Inc.

Crown Credit Company Delaware Secretary of
State

10/13/2005 53163236 Specific equipment, such as lift trucks, pallet
trucks, batteries and other warehouse
equipment.

Lifetime Brands
Inc.

Court Square Leasing
Corporation

Delaware Secretary of
State

6/1/2006 61848746 Specific equipment, such as lift trucks, pallet
trucks, batteries and other warehouse
equipment.

Lifetime Brands
Inc.

Crown Credit
Corporation

Delaware Secretary of
State

10/18/2006 63621521 Specific equipment, such as lift trucks, pallet
trucks, batteries and other warehouse
equipment.

 
 



SCHEDULE 7.04
 

Existing Investments
 

None other than investments in Borrower’s operating subsidiaries.
 

 



SCHEDULE 7.10
 

Existing Restrictions
 

NONE
 

 
 



 
EXHIBIT A

FORM OF ASSIGNMENT AND ACCEPTANCE

Reference is made to the Second Amended and Restated Credit Agreement, dated as of October 31, 2006 (as amended, restated, supplemented or
otherwise modified from time to time and in effect on the date hereof, the “Credit Agreement”), among Lifetime Brands, Inc., as Borrower, the Lenders named
therein and HSBC Bank USA, National Association, as Administrative Agent. Terms defined in the Credit Agreement are used herein with the same meanings.

The Assignor named below hereby sells and assigns, without recourse, to the Assignee named below, and the Assignee hereby purchases and assumes,
without recourse, from the Assignor, effective as of the Assignment Date, the interests set forth below (the “Assigned Interest”) in the Assignor's rights and
obligations under the Credit Agreement, including, without limitation, the interests set forth below in [the Revolving Commitment of the Assignor on the
Assignment Date and the Revolving Loans and Letter of Credit Exposure owing to the Assignor that are outstanding on the Assignment Date]1, but
excluding accrued interest and fees to and excluding the Assignment Date. The Assignee hereby acknowledges receipt of a copy of the Credit Agreement. From
and after the Assignment Date, (a) the Assignee shall be a party to and be bound by the provisions of the Credit Agreement and, to the extent of the Assigned
Interest, have the rights and obligations of a Lender under the Loan Documents and (b) the Assignor shall, to the extent of the Assigned Interest, relinquish its
rights and be released from its obligations under the Loan Documents.

This Assignment and Acceptance is being delivered to the Administrative Agent, together with (a) if the Assignee is a Foreign Lender, any documentation
required to be delivered by the Assignee pursuant to Section 3.07(e) of the Credit Agreement, duly completed and executed by the Assignee, and (b) except as
otherwise provided in Section 10.04(b) of the Credit Agreement, if the Assignee is not already a Lender under the Credit Agreement, an Administrative
Questionnaire in the form supplied by the Administrative Agent, duly completed by the Assignee. The [Assignee/Assignor]2 shall pay the fee payable to the
Administrative Agent pursuant to Section 10.04(b) of the Credit Agreement.

THIS ASSIGNMENT AND ACCEPTANCE SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE
STATE OF NEW YORK.

Date of Assignment:

Legal Name of Assignor:
 
Legal Name of Assignee:
 
Assignee's Address for Notices:
 
Effective Date of 
Assignment (the “Assignment Date”):

___________________________
1. Delete inapplicable term(s).
2. Delete inapplicable term(s).



 
[Revolving Commitment Assigned:

Principal Amount of Revolving Loans Assigned:

Principal Amount of Letter of Credit Exposure Assigned ]3

 
The terms set forth above are hereby agreed to:

 

[Name of Assignor], as Assignor
By:____________________________
Name:____________________________
Title:____________________________
 
 
[Name of Assignee], as Assignee
By:____________________________
Name:____________________________
Title:____________________________

___________________________
3. Delete inapplicable term(s).

- 2 -



 
The undersigned hereby consents to the within assignment:4

LIFETIME BRANDS, INC. HSBC BANK USA, NATIONAL
ASSOCIATION, as Administrative Agent

By:____________________________ By:____________________________
Name:____________________________ Name:____________________________
Title:____________________________ Title:____________________________

 

___________________________
4.Consents to be included to the extent required by Section 10.04(b) of the Credit Agreement.
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EXHIBIT B

 
FORM OF OPINION OF BORROWER’S COUNSEL

 
[SEE ATTACHED]

 
 



 
 

October 31, 2006
 
HSBC Bank USA, National Association
in its separate capacity as the
Administrative Agent
Agent Servicing Department
One HSBC Center
Buffalo, New York 14203
 
HSBC Bank USA, National Association
in its capacity as a Lender
Agent Servicing Department
One HSBC Center
Buffalo, New York 14203
 
 Re: Lifetime Brands, Inc.
 
Dear Sir/Madam:
 

We have acted as counsel to Lifetime Brands, Inc. (the “Borrower”), a Delaware corporation, in connection with a $150,000,000 credit facility from
HSBC Bank USA, National Association (“HSBC”), and the other financial institutions which are parties to and defined as Lenders (collectively, the “Lenders”),
to the Borrower pursuant to a Second Amended and Restated Credit Agreement (the “Credit Agreement”) dated the date hereof. We have also acted as counsel to
Outlet Retail Stores, Inc., M. Kamenstein Corp., The Pfaltzgraff Co., Pfaltzgraff Factory Stores, Inc., Luxury Tabletop Collection, Inc. and Syratech Acquisition
Corporation, all of which also are Delaware corporations (each a “Subsidiary” and collectively the “Subsidiaries”), the Guarantors under the Credit Agreement.
Capitalized terms used herein without definition are used as defined in the Credit Agreement.
 
 As such, we have examined the following Loan Documents:
 
 1. Credit Agreement;
 2. Amended and Restated Security Agreement;
 3. Amended and Restated Guaranty;
 4. The Swing Line Note and each Revolving Note (the “Notes”); and
 5. Certificates of Borrower and the Subsidiaries certifying as to certain matter relating to the Credit Agreement and the Loans.
 
We also have examined the originals, or copies certified or otherwise identified to our satisfaction, of such documents, corporate records, certificates and
instruments as in our
 



HSBC Bank USA, National Association
October 31, 2006
Page 2

 
judgment are necessary or appropriate to enable us to render the opinion hereinafter expressed. In such examination, we have assumed the genuineness of all
signatures (other than those of Borrower or the Guarantors), the authenticity of all documents submitted to us as originals, the conformity to originals of all
documents submitted to us as certified copies or photocopies and the authenticity of the originals of such latter documents. We have also assumed that the Loan
Documents executed by the Lenders have been signed on behalf of the Lenders by persons duly and properly authorized.
 

Where reference is made in this opinion to matters within our knowledge, or to facts and circumstances known to us, such reference means the
knowledge of William Cornachio and Laurence Hughes who are the only attorneys within the firm who have given substantive attention to matters for the
Borrower and the Subsidiaries, as well as the knowledge pertaining to underlying factual matters we obtained from certificates and representations and warranties
of the Borrower and the Subsidiaries, as set forth in the Loan Documents, without any investigation on our part of the facts represented therein (except as
otherwise expressly noted herein), although we know of no reason why we may not rely upon them. In addition, we have made such investigations of law as we
deemed necessary to enable us to render this opinion.
 

On the basis of the foregoing and such other investigations as we have deemed necessary, we are of the opinion that:
 

1.         Each of the Borrower and each of its Subsidiaries is duly organized, validly existing and in good standing under the laws of the State of
Delaware, has all requisite power and authority to carry on its business as now conducted, and, except where the failure to do so, individually or in the aggregate,
could not reasonably be expected to result in a Material Adverse Effect, is qualified to do business in, and is in good standing in, every jurisdiction where such
qualification is required.
 

2.         Each of the Borrower and each of its Subsidiaries has full legal power and authority to enter into, execute, deliver and perform the terms of
the LoanDocuments to which it is a party, all of which have been duly authorized by all proper and necessary corporate or other applicable action, and such action
is in compliance with its respective certificate of incorporation and by-laws.
 

3.         The Borrower and each of its Subsidiaries has duly executed and delivered the Loan Documents to which it is a party and each Loan
Document (other than the Notes) constitutes, and the Notes, when issued and delivered pursuant to the Credit Agreement for value received, will constitute, the
valid and legally binding obligations of the Borrower or such Subsidiary, as the case may be, enforceable in accordance with their respective terms.
 

4.         The execution, delivery and performance of each Loan Document by the Borrower and each Subsidiary to the extent a party thereto (a) do not
(i) require any consent or approval of, registration or filing with, or any other action by, any Governmental Authority, except such as have been obtained or made
and are in full force and effect or (ii) violate the charter, by-laws or
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other organizational documents of the Borrower or any of the Subsidiaries, or (b) to our knowledge, (i) will not violate any applicable law or regulation or any
order of any Governmental Authority, (ii) will not violate or result in a default under any indenture, agreement or other instrument binding upon the Borrower or
any of the Subsidiaries or its assets, or give rise to a right thereunder to require any payment to be made by the Borrower or any of the Subsidiaries and (iii) will
not result in the creation or imposition of any Lien on any asset of the Borrower or any of the Subsidiaries (other than Liens permitted by Section 7.02 of the
Credit Agreement).
 

5.         To our knowledge, there are no actions, suits or proceedings by or before any arbitrator or Governmental Authority pending against or
threatened against or affecting the Borrower or any of the Subsidiaries (i) that, if adversely determined, could reasonably be expected, individually or in the
aggregate, to result in a Material Adverse Effect (other than the Disclosed Matters) or (ii) that challenge the validity of any Loan Document or the execution,
delivery or performance of the Loan Documents by the Borrower and each Subsidiary to the extent a party thereto.
 

6.         To our knowledge, the Borrower and each Subsidiary is in compliance with all laws, regulations and orders of any Governmental Authority
applicable to it or its property and all indentures, agreements and other instruments binding upon it or its property, except where the failure to do so, individually
or in the aggregate, could not reasonably be expected to result in a Material Adverse Effect.
 

7.         Neither the Borrower nor any Subsidiary is an “investment company” as defined in, or subject to regulation under, the Investment Company
Act of 1940.
 

8.         Neither the Borrower nor any of its Subsidiaries is engaged principally, or as one of its important activities, in the business of extending
credit for the purpose of purchasing or carrying any Margin Stock.
 

9.         The provisions of the Amended and Restated Security Agreement are sufficient to grant a security interest in the Administrative Agent's favor
in those items and types of Collateral in which Borrower has ownership rights and a security interest may be created under Article 9 of the Uniform Commercial
Code.
 

10.       Assuming that the Administrative Agent has taken and is retaining possession in the State of New York of the stock certificates evidencing
the Pledged Stock described in the Amended and Restated Security Agreement and the Administrative Agent has taken such Pledged Stock in good faith without
notice (actual or constructive) of any adverse claim within the meaning of the Uniform Commercial Code, there has been created under the Amended and
Restated Security Agreement, and there has been granted to the Administrative Agent a valid and perfected security interest and lien upon the Pledged Stock to
the extent a security interest may be obtained by possession under the Uniform Commercial Code.
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 The opinions in paragraphs 9 and 10 are subject to the qualification that we express no opinion as to:
 

(a)        Any Collateral as to which both the creation and perfection of the Security Interest therein is not covered by Article 9 of the
UCC;
 

(b)        Any Collateral consisting of goods with respect to which a Security Interest cannot be perfected by filing UCC Financing
Statements in appropriate public offices or by possession;
 

(c)        Any Collateral consisting of commercial tort claims (as defined in Section 9-102(13) of the UCC) or goods that are or become
fixtures on any real property;
 
 (d) The title of Borrowers to any Collateral; and
 

(e)        Perfection and priority of any Collateral consisting of "proceeds" (as defined in Article 9 of the UCC) to the extent such
perfection and priority are limited as set forth in Section 9-315 of the UCC.
 
 All of the foregoing opinions are subject further to the following qualifications:
 

(a)        Enforceability of your rights and remedies provided in the Loan Documents are subject to any applicable bankruptcy,
reorganization, insolvency, moratorium or similar laws affecting generally the enforcement of creditors' rights from to time in effect, and subject to general
principles of equity (regardless of whether such enforceability is considered in a proceeding in equity, at law or in a bankruptcy proceeding) and assumes that you
will act in a commercially reasonable manner in exercising your rights and remedies.
 

(b)        Enforceability of certain of the remedial, waiver and other provisions of the Loan Documents may be further subject to other
provisions of law or to judicial discretion; provided, however, that such other provisions, or the exercise of such discretion, will not, in our opinion, materially
interfere with the practical realization of the benefits provided for therein.
 

(c)        We express no opinion as to the possible effect of the application of state uniform fraudulent conveyance statutes, Section 548
of the Federal Bankruptcy Code or similar laws, or the doctrine of equitable subordination on enforceability against the Borrower or any Guarantor of the Loan
Documents and the transactions effective pursuant thereto. The fact that we do not express any such opinion shall not be construed to imply that we have reached
any conclusion or even considered application of such provisions of law to these transactions. Rather it reflects our policy not to render opinions relating to such
laws because they involve numerous determinations of questions of fact and mixed questions of law and fact that are not appropriate subject matter for legal
opinions.
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(d)        The opinions concerning the legality, validity and binding effect of the Loan Documents are based on the assumption that to the

extent the Lenders are a party thereto, they will constitute legal, valid and binding obligations of the Lenders.
 

(e)        We express no opinion with respect to or regarding any matters pertaining to patents, trademarks or copyrights.
 

(f)        We express no opinion as to (i) the priority or perfection of any lien or security interest created by any of the Loan Documents
and (ii) the actual filing of any Financing Statement.
 

We are licensed to practice law in the State of New York and do not hold ourselves out to be experts on, or generally familiar with or qualified to
express a legal opinion on, the laws of any jurisdiction other than those of the State of New York, Delaware corporate law (to the extent necessary to give this
opinion) and the United States.
 

This opinion is intended solely for the benefit of (i) HSBC, in its capacity as the Administrative Agent, (ii) HSBC, in its capacity as a Lender and (iii)
the other Lenders under the Credit Agreement, and without our consent is not to be made available to or relied upon by any other person or entity, and then only
in connection with the Loan Documents and the transactions contemplated thereby. We consent to your making copies of this opinion letter available to the
counsel, assignees or transferees of, and regulators having jurisdiction over the Administrative Agent and the Lenders.
 
 Very truly yours,
  
  
  
 Rivkin Radler, LLP

 
 



 
EXHIBIT C-1

FORM OF REVOLVING NOTE

$_____________ October 31, 2006
Melville, New York

FOR VALUE RECEIVED, the undersigned, LIFETIME BRANDS, INC., a Delaware corporation(the “Borrower”), hereby promises to pay to
the order of _______________________________________ (the “Lender”) ______________ DOLLARS ($_____________) or if less, the unpaid principal
amount of the Revolving Loans made by the Lender to the Borrower, in the amounts and at the times set forth in the Second Amended and Restated Credit
Agreement, dated as of October 31, 2006 (as the same may be amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement”), among the Borrower, the Lenders party thereto, and HSBC Bank USA, National Association, as Administrative Agent, and to pay interest from the
date hereof on the principal balance of such Revolving Loans from time to time outstanding at the rate or rates and at the times set forth in the Credit Agreement,
in each case at the office of the Administrative Agent located at One HSBC Center, Buffalo, New York, or at such other place as the Administrative Agent may
specify from time to time, in lawful money of the United States of America in immediately available funds. Terms defined in the Credit Agreement are used
herein with the same meanings.

The Revolving Loans evidenced by this Revolving Note are prepayable in the amounts, and under the circumstances, and their respective maturities
are subject to acceleration upon the terms, set forth in the Credit Agreement. This Revolving Note is subject to, and should be construed in accordance with, the
provisions of the Credit Agreement and is entitled to the benefits and security set forth in the Loan Documents.

The Lender is hereby authorized to record on the schedule annexed hereto, and any continuation sheets which the Lender may attach hereto, (a) the
date of each Revolving Loan made by the Lender, (b) the class, Type and amount thereof, (c) the interest rate (without regard to the Applicable Margin)and
Interest Period applicable to each Eurodollar Loan and (d) the date and amount of each conversion of, and each payment or prepayment of the principal of, any
such Revolving Loan. The entries made in such schedule shall be prima facie evidence of the existence and amounts of the obligations recorded therein, provided
that the failure to so record or any error therein shall not in any manner affect the obligation of the Borrower to repay the Revolving Loans in accordance with the
terms of the Credit Agreement.

Except as specifically otherwise provided in the Credit Agreement, the Borrower hereby waives presentment, demand, notice of dishonor, protest,
notice of protest and all other demands, protests and notices in connection with the execution, delivery, performance, collection and enforcement of this
Revolving Note.

THIS REVOLVING NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF
NEW YORK.

LIFETIME BRANDS, INC.

By:_________________________
Name: _________________________
Title:_________________________
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EXHIBIT C-2
 

FORM OF SWING LINE NOTE
 
 

$15,000,000.00 October 31,
2006
Melville,
New York

  
 
 

FOR VALUE RECEIVED, the undersigned, LIFETIME BRANDS, INC., a Delaware corporation(the “Borrower”), hereby promises to pay to
the order of HSBC BANK USA, NATIONAL ASSOCIATION (the “Swing Line Lender”) FIFTEEN MILLION DOLLARS ($15,000,000.00) or if less, the
unpaid principal amount of the Swing Line Loans made by the Swing Line Lender to the Borrower, in the amounts and at the times set forth in the Second
Amended and Restated Credit Agreement, dated as of October 31, 2006, among the Borrower, the Lenders party thereto, and HSBC Bank USA, National
Association, as Administrative Agent (as the same may be amended, supplemented or otherwise modified from time to time, the “Credit Agreement”), and to pay
interest from the date hereof on the principal balance of such Swing Line Loans from time to time outstanding at the rate or rates and at the times set forth in the
Credit Agreement, in each case at the office of the Administrative Agent located at One HSBC Center, Buffalo, New York, or at such other place as the
Administrative Agent may specify from time to time, in lawful money of the United States of America in immediately available funds. Terms defined in the
Credit Agreement are used herein with the same meanings.

 
The Swing Line Loans evidenced by this Swing Line Note are prepayable in the amounts, and under the circumstances, and their respective

maturities are subject to acceleration upon the terms, set forth in the Credit Agreement. This Swing Line Note is subject to, and should be construed in accordance
with, the provisions of the Credit Agreement and is entitled to the benefits and security set forth in the Loan Documents.

 
The Lender is hereby authorized to record on the schedule annexed hereto, and any continuation sheets which the Lender may attach hereto, (a) the

date of each Swing Line Loan, (b) the amount thereof and (c) the date and amount of each payment or prepayment of the principal of any such Swing Line Loan.
The entries made in such schedule shall be prima facie evidence of the existence and amounts of the obligations recorded therein, provided that the failure to so
record or any error therein shall not in any manner affect the obligation of the Borrower to repay the Swing Line Loans in accordance with the terms of the Credit
Agreement.

 
Except as specifically otherwise provided in the Credit Agreement, the Borrower hereby waives presentment, demand, notice of dishonor, protest,

notice of protest and all other demands, protests and notices in connection with the execution, delivery, performance, collection and enforcement of this Swing
Line Note.

 
THIS SWING LINE NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF

NEW YORK.
 

LIFETIME BRANDS, INC.
 
By:__________________________
Name:__________________________
Title:__________________________
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EXHIBIT D
 

FORM OF AMENDED AND RESTATED GUARANTEE AGREEMENT
 

AMENDED AND RESTATED GUARANTEE AGREEMENT, dated as of October 31, 2006, among LIFETIME BRANDS, INC., a Delaware
corporation (the “Borrower”), each of the subsidiaries of the Borrower listed on Schedule I hereto (each such subsidiary, individually, a “Guarantor” and,
collectively, the “Guarantors”) and HSBC BANK USA, NATIONAL ASSOCIATION, as administrative agent under the Credit Agreement referred to in the
next paragraph.

 
The Borrower, the Guarantors and HSBC Bank USA, National Association (as successor to The Bank of New York), as Administrative Agent, are

parties to a Guarantee Agreement dated as of November 8, 2001 (as heretofore amended, supplement and modified, the “Original Guarantee Agreement”)
pursuant to which the Guarantors guaranteed all of the Borrower’s obligations under the Credit Agreement, dated as of November 8, 2001 (as amended and
restated pursuant to the Amended and Restated Credit Agreement dated as of July 28, 2004 among the Borrower, the lenders party thereto and The Bank of New
York, as Administrative Agent, and as such Amended and Restated Credit Agreement has been amended, supplemented or otherwise modified from time to time,
the “Original Credit Agreement”), among the Borrower, the lenders from time to time party thereto and HSBC Bank USA, National Association (as successor to
The Bank of New York), as Administrative Agent.

 
The Borrower, certain Lenders and HSBC Bank USA, National Association, as successor Administrative Agent, have agreed to amend and restate

the Original Credit Agreement pursuant to a Second Amended and Restated Credit Agreement dated as of the date hereof (as amended, restated, supplemented or
otherwise modified from time to time, the “Credit Agreement”) among the Borrower, such Lenders party thereto and HSBC Bank USA, National Association, as
Administrative Agent. Capitalized terms used herein and not defined herein shall have the meanings assigned to such terms in the Credit Agreement.

 
It is a condition to the obligation of the Lenders to make Loans and extensions of credit under the Credit Agreement that the Guarantors amend and

restate the Original Guarantee Agreement on the terms and conditions set forth herein.
 
Accordingly, the parties hereto agree to amend and restate the Original Guarantee Agreement as follows:
 

 Section 1. Guarantee; Fraudulent Transfer, etc.; Contribution
 

(a)        Each Guarantor unconditionally guarantees, jointly with the other Guarantors and severally, as a primary obligor and not
merely as a surety, the Obligations. Each Guarantor further agrees that the Obligations may be extended or renewed, in whole or in part, without notice to or
further assent from it and that it will remain bound upon its guarantee notwithstanding any extension or renewal of any Obligation.

 



(b)        Anything in this Guarantee Agreement to the contrary notwithstanding, the obligations of each Guarantor hereunder shall be
limited to a maximum aggregate amount equal to the greatest amount that would not render such Guarantor’s obligations hereunder subject to avoidance as a
fraudulent transfer or conveyance under Section 548 of Title 11 of the United States Code or any provisions of applicable state law (collectively, the “fraudulent
transfer laws”), in each case after giving effect to all other liabilities of such Guarantor, contingent or otherwise, that are relevant under the fraudulent transfer
laws and after giving effect as assets to the value (as determined under the applicable provisions of the fraudulent transfer laws) of any rights to subrogation,
contribution, reimbursement, indemnity or similar rights of such Guarantor pursuant to (i) applicable law or (ii) any agreement providing for an equitable
allocation among such Guarantor and other Affiliates of the Borrower of obligations arising under guarantees by such parties (including the agreements in
paragraph (c) of this Section).

 
(c)        In addition to all rights of indemnity and subrogation as the Guarantors may have under applicable law (but subject to this

paragraph), the Borrower agrees that (i) in the event a payment shall be made by any Guarantor hereunder, the Borrower shall indemnify such Guarantor for the
full amount of such payment, and such Guarantor shall be subrogated to the rights of the person to whom such payments shall have been made to the extent of
such payment, and (ii) in the event that any assets of any Guarantor shall be sold pursuant to any Loan Document to satisfy any claim of any Credit Party, the
Borrower shall indemnify such Guarantor in an amount equal to the greater of the book value or the fair market value of the assets so sold. Each Guarantor (a
“contributing Guarantor”) agrees (subject to this paragraph) that, in the event a payment shall be made by any other Guarantor hereunder or assets of any other
Guarantor shall be sold pursuant to any Loan Document to satisfy a claim of any Credit Party and such other Guarantor (the “claiming Guarantor”) shall not have
been fully indemnified by the Borrower as provided in this paragraph, the contributing Guarantor shall indemnify the claiming Guarantor in an amount equal to
the amount of such payment or the greater of the book value or the fair market value of such assets, as applicable, in each case multiplied by a fraction the
numerator of which shall be the net worth of the contributing Guarantor on the date hereof and the denominator of which shall be the aggregate net worth of all
the Guarantors on the date hereof (or, in the case of any Guarantor becoming a party hereto pursuant to Section 20, the date of the Supplement hereto executed
and delivered by such Guarantor). Any contributing Guarantor making any payment to a claiming Guarantor pursuant to this paragraph shall be subrogated to the
rights of such claiming Guarantor under this paragraph to the extent of such payment. Notwithstanding any provision of this paragraph to the contrary, all rights
of the Guarantors under this paragraph and all other rights of indemnity, contribution or subrogation under applicable law or otherwise shall be fully subordinated
to the indefeasible payment in full in cash of the Obligations. No failure on the part of the Borrower or any Guarantor to make the payments required by this
paragraph (or any other payments required under applicable law or otherwise) shall in any respect limit the obligations and liabilities of any Guarantor with
respect to its obligations under this paragraph, and each Guarantor shall remain liable for the full amount of the obligations of such Guarantor under this
paragraph.

 
 Section 2. Obligations Not Waived

 
To the fullest extent permitted by applicable law, each Guarantor waives presentment to, demand of payment from, and protest to the

Borrower of any of the Obligations, and also waives notice of acceptance of its guarantee and notice of protest for nonpayment. To
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the fullest extent permitted by applicable law, the obligations of each Guarantor hereunder shall not be affected by (a) the failure of the Administrative Agent or
any other Credit Party to assert any claim or demand or to enforce or exercise any right or remedy against the Borrowers or any other Guarantor under the
provisions of the Credit Agreement or any other Loan Document, or otherwise, (b) any rescission, waiver, amendment or modification of, or any release from,
any of the terms or provisions of this Guarantee Agreement, any other Loan Document, any Guarantee or any other agreement, including with respect to any other
Guarantor under this Guarantee Agreement or (c) the failure to perfect any security interest in, or the release of, any of the security held by or on behalf of the
Administrative Agent or any other Credit Party.
 
 Section 3. Security

 
Each Guarantor authorizes the Administrative Agent and each other Credit Party to (a) take and hold security for the payment of the

obligations under this Guarantee Agreement and the Obligationsand exchange, enforce, waive and release any such security, (b) apply such security and direct the
order or manner of sale thereof as they in their sole discretion may determine and (c) release or substitute any one or more endorsees, other Guarantors or other
obligors.

 
 Section 4. Guarantee of Payment

 
Each Guarantor further agrees that its guarantee hereunder constitutes a guarantee of payment when due and not of collection, and

waives any right to require that any resort be had by the Administrative Agent or any other Credit Party to any of the security held for payment of the Obligations
or to any balance of any deposit account or credit on the books of the Administrative Agent or any other Credit Party in favor of the Borrower or any other
person.

 
 Section 5. No Discharge or Diminishment of Guarantee

 
The obligations of each Guarantor hereunder shall not be subject to any reduction, limitation, impairment or termination for any reason

(other than the indefeasible payment in full in cash of the Obligations), including any claim of waiver, release, surrender, alteration or compromise of any of the
Obligations, and shall not be subject to any defense or setoff, counterclaim, recoupment or termination whatsoever by reason of the invalidity, illegality or
unenforceability of the Obligations or otherwise. Without limiting the generality of the foregoing, the obligations of each Guarantor hereunder shall not be
discharged or impaired or otherwise affected by the failure of the Administrative Agent or any other Credit Party to assert any claim or demand or to enforce any
remedy under the Credit Agreement, any other Loan Document or any other agreement, by any waiver or modification of any provision of any thereof, by any
default, failure or delay, willful or otherwise, in the performance of the Obligations, or by any other act or omission that may or might in any manner or to any
extent vary the risk of any Guarantor or that would otherwise operate as a discharge of any Guarantor as a matter of law or equity (other than the indefeasible
payment in full in cash of all the Obligations).

 
 Section 6. Defenses of Borrower Waived

 
To the fullest extent permitted by applicable law, each of the Guarantors waives any defense based on or arising out of any defense of

the Borrower or any other Loan Party or the
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unenforceability of the Obligations or any part thereof from any cause, or the cessation from any cause of the liability of the Borrower or any other Loan Party,
other than the final and indefeasible payment in full in cash of the Obligations. The Administrative Agent and the other Credit Parties may, at their election,
foreclose on any security held by one or more of them by one or more judicial or nonjudicial sales, accept an assignment of any such security in lieu of
foreclosure, compromise or adjust any part of the Obligations, make any other accommodation with the Borrower or any Guarantor or exercise any other right or
remedy available to them against the Borrower or any Guarantor, without affecting or impairing in any way the liability of any Guarantor hereunder except to the
extent the Obligations have been fully, finally and indefeasibly paid in cash. Pursuant to applicable law, each Guarantor waives any defense arising out of any
such election even though such election operates, pursuant to applicable law, to impair or to extinguish any right of reimbursement or subrogation or other right or
remedy of such Guarantor against the Borrower or any other Guarantor, as applicable, or any security.
 
 Section 7. Agreement to Pay; Subordination

 
In furtherance of the foregoing and not in limitation of any other right that the Administrative Agent or any other Credit Party has at

law or in equity against any Guarantor by virtue hereof, upon the failure of the Borrower or any other Loan Party to pay any Obligation when and as the same
shall become due, whether at maturity, by acceleration, after notice of prepayment or otherwise, each Guarantor hereby promises to and will forthwith pay, or
cause to be paid, to the Administrative Agent or such other Credit Party as designated thereby in cash the amount of such unpaid Obligations. Upon payment by
any Guarantor of any sums to the Administrative Agent or any Credit Party as provided above, all rights of such Guarantor against the Borrower arising as a
result thereof by way of right of subrogation, contribution, reimbursement, indemnity or otherwise shall in all respects be subordinate and junior in right of
payment to the prior indefeasible payment in full in cash of all the Obligations. In addition, any debt of the Borrower or any other Loan Party now or hereafter
held by any Guarantor is hereby subordinated in right of payment to the prior indefeasible payment in full in cash of all of the Obligations. If any amount shall
erroneously be paid to any Guarantor on account of (a) such subrogation, contribution, reimbursement, indemnity or similar right or (b) any such debt of the
Borrower or such other Loan Party, such amount shall be held in trust for the benefit of the Credit Parties and shall forthwith be paid to the Administrative Agent
to be credited against the payment of the Obligations, whether matured or unmatured, in accordance with the terms of the Loan Documents.

 
 Section 8. Information

 
Each Guarantor assumes all responsibility for being and keeping itself informed of each Loan Party’s financial condition and assets,

and of all other circumstances bearing upon the risk of nonpayment of the Obligations and the nature, scope and extent of the risks that such Guarantor assumes
and incurs hereunder, and agrees that none of the Administrative Agent or the other Credit Parties will have any duty to advise any of the Guarantors of
information known to it or any of them regarding such circumstances or risks.
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Section 9.        Representations and Warranties
 

Each of the Guarantors represents and warrants as to itself that all representations and warranties relating to it contained in the Credit
Agreement are true and correct.

 
 Section 10. Termination

 
The guarantees made hereunder (a) shall terminate when all the Obligations have been indefeasibly paid in full in cash and the Lenders

have no further commitment to lend or otherwise extend credit under the Credit Agreement and (b) shall continue to be effective or be reinstated, as applicable, if
at any time payment, or any part thereof, of any Obligation is rescinded or must otherwise be restored by any Credit Party or any Guarantor upon the bankruptcy
or reorganization of any Loan Party or otherwise.

 
 Section 11. Binding Effect; Several Agreement; Assignments

 
Whenever in this Guarantee Agreement any of the parties hereto is referred to, such reference shall be deemed to include the

successors and assigns of such party; and all covenants, promises and agreements by or on behalf of any Guarantor that are contained in this Guarantee
Agreement shall bind and inure to the benefit of each party hereto and its successors and assigns. This Guarantee Agreement shall become effective as to any
Guarantor when a counterpart hereof executed on behalf of such Guarantor shall have been delivered to the Administrative Agent and a counterpart hereof shall
have been executed on behalf of the Administrative Agent, and thereafter shall be binding upon such Guarantor and the Administrative Agent and their respective
successors and assigns, and shall inure to the benefit of such Guarantor, the Administrative Agent and the other Credit Parties, and their respective successors and
assigns, except that no Guarantor shall have the right to assign its rights or obligations hereunder or any interest herein (and any such attempted assignment shall
be void), except as expressly contemplated by this Guarantee Agreement or the other Loan Documents. If any of the equity interests in any Guarantor is sold,
transferred or otherwise disposed of pursuant to a transaction permitted by the Loan Documents and, immediately after giving effect thereto, such Guarantor shall
no longer be a Subsidiary, then the obligations of such Guarantor under this Guarantee Agreement shall be automatically released. This Guarantee Agreement
shall be construed as a separate agreement with respect to each Guarantor and may be amended, modified, supplemented, waived or released with respect to any
Guarantor without the approval of any other Guarantor and without affecting the obligations of any other Guarantor hereunder.

 
 Section 12. Waivers; Amendment

 
(a)        No failure or delay of the Administrative Agent in exercising any power or right hereunder shall operate as a waiver thereof,

nor shall any single or partial exercise of any such right or power, or any abandonment or discontinuance of steps to enforce such a right or power, preclude any
other or further exercise thereof or the exercise of any other right or power. The rights and remedies of the Administrative Agent hereunder and of the other Credit
Parties under the other Loan Documents are cumulative and are not exclusive of any rights or remedies that they would otherwise have. No waiver of any
provision of this Guarantee Agreement or any other Loan Document or consent to any departure by any Guarantor therefrom shall in any event be effective unless
the same shall be permitted by paragraph (b) of this Section, and then such
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waiver or consent shall be effective only in the specific instance and for the purpose for which given. No notice or demand on any Guarantor in any case shall
entitle such Guarantor to any other or further notice or demand in similar or other circumstances.
 

(b)        Neither this Guarantee Agreement nor any provision hereof may be waived, amended or modified except pursuant to a written
agreement entered into by, between or among the Administrative Agent and the Guarantor or Guarantors with respect to which such waiver, amendment or
modification is to apply, subject to any consent required in accordance with Section 10.02 of the Credit Agreement.

 
 Section 13. GOVERNING LAW

 
THIS GUARANTEE AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS

OF THE STATE OF NEW YORK.
 

 Section 14. Notices
 

All communications and notices hereunder shall be in writing and given as provided in Section 10.01 of the Credit Agreement. All
communications and notices hereunder to each Guarantor shall be given to it at its address set forth in the Schedule hereto.

 
 Section 15. Survival of Agreement; Severability

 
(a)        All covenants, agreements, representations and warranties made by the Guarantors herein and in the certificates or other

instruments prepared or delivered in connection with or pursuant to this Guarantee Agreement or any other Loan Document shall be considered to have been
relied upon by the Administrative Agent and the other Credit Parties and shall survive the execution and delivery of any Loan Document and the making of any
Loan, regardless of any investigation made by the Credit Parties or on their behalf, and shall continue in full force and effect until this Guarantee Agreement shall
terminate.

 
(b)        In the event any one or more of the provisions contained in this Guarantee Agreement or in any other Loan Document should

be held invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of the remaining provisions contained herein and therein shall not
in any way be affected or impaired thereby (it being understood that the invalidity of a particular provision in a particular jurisdiction shall not in and of itself
affect the validity of such provision in any other jurisdiction). The parties shall endeavor in good-faith negotiations to replace the invalid, illegal or unenforceable
provisions with valid provisions the economic effect of which comes as close as possible to that of the invalid, illegal or unenforceable provisions.

 
 Section 16. Counterparts

 
This Guarantee Agreement may be executed in two or more counterparts, each of which shall constitute an original, but all of which,

when taken together, shall constitute but one contract (subject to Section 11), and shall become effective as provided in Section 11. Delivery of an executed
counterpart of this Guarantee Agreement by facsimile transmission shall be as effective as delivery of a manually executed counterpart of this Guarantee
Agreement.
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Section 17.      Rules of Interpretation
 

The rules of interpretation specified in Section 1.03 of the Credit Agreement shall be applicable to this Guarantee Agreement.
 

 Section 18. Jurisdiction; Consent to Service of Process
 

(a)        Each party hereto hereby irrevocably and unconditionally submits, for itself and its property, to the nonexclusive jurisdiction of
any New York State court or Federal court of the United States of America sitting in New York City, and any appellate court from any thereof, in any action or
proceeding arising out of or relating to this Guarantee Agreement or the other Loan Documents, or for recognition or enforcement of any judgment, and each of
the parties hereto hereby irrevocably and unconditionally agrees that, to the extent permitted by applicable law, all claims in respect of any such action or
proceeding may be heard and determined in such New York State or, to the extent permitted by applicable law, in such Federal court. Each of the parties hereto
agrees that a final judgment in any such action or proceeding shall be conclusive and may be enforced in other jurisdictions by suit on the judgment or in any
other manner provided by law. Nothing in this Guarantee Agreement shall affect any right that any party hereto may otherwise have to bring any action or
proceeding relating to this Guarantee Agreement or the other Loan Documents in the courts of any jurisdiction.

 
(b)        Each party hereto hereby irrevocably and unconditionally waives, to the fullest extent it may legally and effectively do so, any

objection that it may now or hereafter have to the laying of venue of any suit, action or proceeding arising out of or relating to this Guarantee Agreement or the
other Loan Documents in any court referred to in paragraph (a) of this Section. Each of the parties hereto hereby irrevocably waives, to the fullest extent
permitted by law, the defense of an inconvenient forum to the maintenance of such action or proceeding in any such court.

 
(c)        Each party to this Guarantee Agreement irrevocably consents to service of process in the manner provided for notices in

Section 14. Nothing in this Guarantee Agreement will affect the right of any party to this Guarantee Agreement to serve process in any other manner permitted by
law.

 
 Section 19. WAIVER OF JURY TRIAL

 
EACH PARTY HERETO HEREBY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT

IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER OR IN
CONNECTION WITH THIS GUARANTEE AGREEMENT. EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE
EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES
HERETO HAVE BEEN INDUCED TO ENTER INTO THIS GUARANTEE AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND
CERTIFICATIONS IN THIS SECTION.
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Section 20.      Additional Guarantors
 

Upon execution and delivery after the date hereof by the Administrative Agent and a Subsidiary of an instrument in the form of Annex
1, such Subsidiary shall become a Guarantor hereunder with the same force and effect as if originally named as a Guarantor herein. The execution and delivery of
any such instrument shall not require the consent of any other Guarantor hereunder. The rights and obligations of each Guarantor hereunder shall remain in full
force and effect notwithstanding the addition of any new Guarantor as a party to this Guarantee Agreement.

 
 Section 21. Right of Setoff

 
Each Credit Party is hereby authorized at any time and from time to time after the occurrence and during the continuance of an Event

of Default, to the fullest extent permitted by applicable law, to setoff and apply any and all deposits (general or special, time or demand, provisional or final) at
any time held and other Indebtedness at any time owing by such Credit Party to or for the credit or the account of any Guarantor against any or all the obligations
of such Guarantor now or hereafter existing under this Guarantee Agreement and the other Loan Documents held by such Credit Party, irrespective of whether or
not such Credit Party shall have made any demand under this Guarantee Agreement or any other Loan Document and although such obligations may be
unmatured. The rights of each Credit Party under this Section are in addition to other rights and remedies (including other rights of setoff) which such Credit
Party may have.

 
 Section 22. Headings

 
Section headings used herein are for convenience of reference only, are not part of this Guarantee Agreement and are not to affect the

construction of, or be taken into consideration in interpreting, this Guarantee Agreement.
 
IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of the day and year first above written.
 

LIFETIME BRANDS, INC.
 
By: ____________________________
Name: ____________________________
Title: ____________________________
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   EACH OF THE SUBSIDIARIES OF THE
PARENT LISTED ON THE SCHEDULE HERETO
 
By: ____________________________
Name: ____________________________
Title: ____________________________
 
 

HSBC BANK USA, NATIONAL ASSOCIATION,
as Administrative Agent
 
By___________________________
Name:
Title:
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SCHEDULE I TO GUARANTEE AGREEMENT

 
GUARANTORS

 
 

Guarantor Address for Notices
 

Outlet Retail Stores, Inc. One Merrick Avenue
 Westbury, New York 11590
 Attention: Chief Financial Officer
 Telephone: 516-683-6000
 Telecopy: 516-450-1017

 
M. Kamenstein Corp. One Merrick Avenue
 Westbury, New York 11590
 Attention: Chief Financial Officer
 Telephone: 516-683-6000
 Telecopy: 516-450-1017

 
The Pfaltzgraff Co. One Merrick Avenue
 Westbury, New York 11590
 Attention: Chief Financial Officer
 Telephone: 516-683-6000
 Telecopy: 516-450-1017

 
Pfaltzgraff Factory Stores, Inc. One Merrick Avenue
 Westbury, New York 11590
 Attention: Chief Financial Officer
 Telephone: 516-683-6000
 Telecopy: 516-450-1017

 
Luxury Tabletop Collection, Inc. One Merrick Avenue
 Westbury, New York 11590
 Attention: Chief Financial Officer
 Telephone: 516-683-6000
 Telecopy: 516-450-1017

 
Syratech Acquisition Corp. One Merrick Avenue
 Westbury, New York 11590
 Attention: Chief Financial Officer
 Telephone: 516-683-6000
 Telecopy: 516-450-1017

 
 



ANNEX 1 TO GUARANTEE AGREEMENT
 

FORM OF SUPPLEMENT
 

SUPPLEMENT NO.__, dated as of _______________, 20__, to the AMENDED AND RESTATED GUARANTEE AGREEMENT, dated as of
October 31, 2006, among LIFETIME BRANDS, INC., a Delaware corporation (the “Borrower”), each of the subsidiaries of the Borrower listed on Schedule I
thereto and HSBC BANK USA, NATIONAL ASSOCIATION, as administrative agent under the Credit Agreement referred to in the next paragraph (as
amended, supplemented or otherwise modified from time to time, the “Guarantee Agreement”).

 
A.        Reference is made to the Second Amended and Restated Credit Agreement, dated as of October 31, 2006, among the Borrower, the Lenders

from time to time party thereto and HSBC Bank USA, National Association, as Administrative Agent (as amended, restated, supplemented or otherwise modified
from time to time, the “Credit Agreement”). Capitalized terms used herein and not defined herein shall have the meanings assigned to such terms in the Credit
Agreement and the Guarantee Agreement.

 
B.         The Guarantors have entered into the Guarantee Agreement in order to induce the Lenders to make Extensions of Credit. Section 20 of the

Guarantee Agreement provides that additional Subsidiaries may become Guarantors under the Guarantee Agreement by execution and delivery of an instrument
in the form of this Supplement. The undersigned Subsidiary (the “New Guarantor”) is executing this Supplement in accordance with the requirements of the
Credit Agreement to become a Guarantor under the Guarantee Agreement in order to induce the Lenders to make additional Loans and as consideration for Loans
previously made.

 
Accordingly, the Administrative Agent and the New Guarantor agree as follows:
 
Section 1.          In accordance with Section 20 of the Guarantee Agreement, the New Guarantor by its signature below becomes a Guarantor under

the Guarantee Agreement with the same force and effect as if originally named therein as a Guarantor, and the New Guarantor hereby (a) agrees to all the terms
and provisions of the Guarantee Agreement applicable to it as a Guarantor thereunder and (b) represents and warrants that the representations and warranties
made by it as a Guarantor thereunder are true and correct on and as of the date hereof. Each reference to a “Guarantor” in the Guarantee Agreement shall be
deemed to include the New Guarantor. The Guarantee Agreement is hereby incorporated herein by reference.

 
Section 2.          The New Guarantor represents and warrants to the Administrative Agent and the other Credit Parties that this Supplement has been

duly authorized, executed and delivered by it and constitutes its legal, valid and binding obligation, enforceable against it in accordance with its terms.
 
Section 3.          This Supplement may be executed in counterparts, each of which shall constitute an original, but all of which, when taken together,

shall constitute but one contract. This Supplement shall become effective when the Administrative Agent shall have received counterparts of this Supplement that,
when taken together, bear the signatures of the New

 



Guarantor and the Administrative Agent. Delivery of an executed counterpart of this Supplement by facsimile transmission shall be as effective as delivery of a
manually executed counterpart of this Supplement.
 

Section 4.          Except as expressly supplemented hereby, the Guarantee Agreement shall remain in full force and effect.
 
Section 5.          THIS SUPPLEMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE

STATE OF NEW YORK.
 
Section 6.          In case any one or more of the provisions contained in this Supplement should be held invalid, illegal or unenforceable in any

respect, the validity, legality and enforceability of the remaining provisions contained herein and in the Guarantee Agreement shall not in any way be affected or
impaired thereby (it being understood that the invalidity of a particular provision hereof in a particular jurisdiction shall not in and of itself affect the validity of
such provision in any other jurisdiction). The parties hereto shall endeavor in good-faith negotiations to replace the invalid, illegal or unenforceable provisions
with valid provisions the economic effect of which comes as close as possible to that of the invalid, illegal or unenforceable provisions.

 
Section 7.          All communications and notices hereunder shall be in writing and given as provided in Section 14 of the Guarantee Agreement. All

communications and notices hereunder to the New Guarantor shall be given to it at the address set forth under its signature below.
 
Section 8.          The New Guarantor agrees to reimburse the Administrative Agent for its reasonable out-of-pocket expenses in connection with this

Supplement, including the reasonable fees, disbursements and other charges of counsel for the Administrative Agent.
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IN WITNESS WHEREOF, the New Guarantor and the Administrative Agent have duly executed this Supplement to the Guarantee
Agreement as of the day and year first above written.

 
[Name of New Guarantor]
 
 
By:_______________________________
Name:_______________________________
Title:_______________________________
 

 Address: _______________________________
_______________________________
_______________________________
Attention: _______________________________
Telephone No.: (___) ___-____
Facsimile No.: (___) ___-____

 
HSBC BANK USA, NATIONAL ASSOCIATION,
as Administrative Agent
 
By:_______________________________
Name:_______________________________
Title:_______________________________
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EXHIBIT E

 
FORM OF AMENDED AND RESTATED SECURITY AGREEMENT

 
AMENDED AND RESTATED SECURITY AGREEMENT, dated as of October 31, 2006, among LIFETIME BRANDS, INC., a Delaware

corporation (the “Borrower”), each of the Subsidiaries of the Borrower from time to time party hereto (each such Subsidiary, individually, a “Guarantor” and,
collectively, the “Guarantors”; the Guarantors and the Borrower are referred to herein individually as a “Grantor” and collectively as the “Grantors”) and HSBC
BANK USA, NATIONAL ASSOCIATION, as Administrative Agent for the Lenders from time to time party to the credit agreement referred to below (in such
capacity, the “Administrative Agent”).

 
The Grantors and HSBC Bank USA, National Association (as successor to The Bank of New York), as Administrative Agent, are parties to a

Security Agreement dated as of November 8, 2001 (as heretofore amended, supplement and modified, the “Original Security Agreement”) pursuant to which the
Grantors have granted liens on their assets in favor of HSBC Bank USA, National Association, as successor Administrative Agent, to (i) secure all of the
Borrower’s obligations under the Credit Agreement, dated as of November 8, 2001 (as amended and restated pursuant to the Amended and Restated Credit
Agreement dated as of July 28, 2004 among the Borrower, the lenders party thereto and The Bank of New York, as Administrative Agent, and as such Amended
and Restated Credit Agreement has been amended, supplemented or otherwise modified from time to time, the “Original Credit Agreement”), among the
Borrower, the lenders from time to time party thereto and HSBC Bank USA, National Association (as successor to The Bank of New York), as Administrative
Agent and (ii) the Guarantee Agreement dated as of November 8, 2001 (as heretofore amended, supplement and modified, the “Original Guarantee Agreement”)
between the Borrower, the Guarantors and HSBC Bank USA, National Association (as successor to The Bank of New York), as Administrative Agent, pursuant
to which the Guarantors guaranteed all of the Borrower’s obligations under the Original Credit Agreement.

 
The Borrower, certain Lenders and HSBC Bank USA, National Association, as successor Administrative Agent, have agreed to amend and restate

the Original Credit Agreement pursuant to a Second Amended and Restated Credit Agreement dated as of the date hereof (as amended, restated, supplemented or
otherwise modified from time to time, the “Credit Agreement”) among the Borrower, such Lenders party thereto and HSBC Bank USA, National Association, as
Administrative Agent. The Guarantors and HSBC Bank USA, National Association, as successor Administrative Agent, have agreed to amend and restate the
Original Guarantee Agreement pursuant to an Amended and Restated Guarantee Agreement dated as of the date hereof (as amended, restated, supplemented or
otherwise modified from time to time, the “Guarantee Agreement”) among the Borrower, the Guarantors and HSBC Bank USA, National Association, as
Administrative Agent.

 
It is a condition to the obligation of the Lenders to make Loans and extensions of credit under the Credit Agreement that the Grantors amend and

restate the Original Security Agreement on the terms and conditions set forth herein.
 



Accordingly, the Grantors and the Administrative Agent hereby agree to amend and restate the Original Security Agreement as follows:
 

 Section 1. Definitions
 

(a) Unless the context otherwise requires, capitalized terms used herein and not defined herein shall have the meanings assigned to
such terms in the Credit Agreement.

 
 (b) As used herein, the following terms shall have the following meanings:

 
“Account Debtor”: as defined in the NYUCC.
 
“Accounts”: as defined in the NYUCC.
 
“Accounts Receivable”: all Accounts and all right, title and interest in any returned goods, together with all rights, titles, securities and

guarantees with respect thereto, including any rights to stoppage in transit, replevin, reclamation and resales, and all related security interests, liens and pledges,
whether voluntary or involuntary, in each case whether now existing or owned or hereafter arising or acquired.

 
“Chattel Paper”: as defined in the NYUCC.
 
“Collateral”: with respect to any Grantor, all personal property of every kind and nature, wherever located, whether now owned or

hereafter acquired or arising, and all Proceeds and products thereof, including, without limitation, all (i) Accounts Receivable, (ii) Equipment, (iii) General
Intangibles, (iv) Inventory, (v) Instruments, (vi) Pledged Debt, (vii) Pledged Equity, (viii) Documents, (ix) Chattel Paper (whether tangible or electronic), (x)
Deposit Accounts, (xi) Letter of Credit Rights (whether or not the letter of credit is evidenced in writing), (xii) Commercial Tort Claims, (xiii) Intellectual
Property, (xiv) Supporting Obligations, (xv) any other contract rights or rights to the payment of money, (xvi) insurance claims and proceeds, (xvii) tort claims
and (xviii) unless otherwise agreed upon in writing by such Grantor and the Lender, other property owned or held by or on behalf of such Grantor that may be
delivered to and held by the Lender pursuant to the terms hereof. Notwithstanding anything to the contrary in any Loan Document, for purposes hereof, the term
“Collateral” shall not include any right under any General Intangible if the granting of a security interest therein or an assignment thereof would violate any
enforceable provision of such General Intangible.

 
“Commercial Tort Claims”: as defined in the NYUCC.
 
“Copyright License”: any written agreement, now or hereafter in effect, granting any right to any third party under any Copyright now

or hereafter owned by any Grantor or which such Grantor otherwise has the right to license, or granting any right to such Grantor under any Copyright now or
hereafter owned by any third party, and all rights of such Grantor under any such agreement.

 
“Copyrights”: all of the following now owned or hereafter acquired by any Grantor: (i) all copyright rights in any work subject to the

copyright laws of the United States or any other country,
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whether as author, assignee, transferee or otherwise, and (ii) all registrations and applications for registration of any such copyright in the United States or any
other country, including registrations, recordings, supplemental registrations and pending applications for registration in the United States Copyright Office,
including those listed on Schedule 6 to the Perfection Certificate.

 
“Deposit Accounts”: as defined in the NYUCC.
 
“Documents”: as defined in the NYUCC.
 
“Equipment”: as defined in the NYUCC, and shall include, without limitation, all equipment, furniture and furnishings, and all tangible

personal property similar to any of the foregoing, including tools, parts and supplies of every kind and description, and all improvements, accessions or
appurtenances thereto, that are now or hereafter owned by any Grantor.

 
“Equity Interests”: with respect to (i) a corporation, the capital stock thereof, (ii) a partnership, any partnership interest therein,

including all rights of a partner in such partnership, whether arising under the partnership agreement of such partnership or otherwise, (iii) a limited liability
company, any membership interest therein, including all rights of a member of such limited liability company, whether arising under the limited liability company
agreement of such limited liability company or otherwise, (iv) any other firm, association, trust, business enterprise or other entity that is similar to any other
Person listed in clauses (i), (ii) and (iii), and this clause (iv), of this definition, any equity interest therein or any other interest therein that entitles the holder
thereof to share in the net assets, revenue, income, earnings or losses thereof or to vote or otherwise participate in any election of one or more members of the
managing body thereof and (v) all warrants and options in respect of any of the foregoing and all other securities that are convertible or exchangeable therefor.

 
“General Intangibles”: as defined in the NYUCC, and shall include, without limitation, all corporate or other business records,

indemnification claims, contract rights (including rights under leases, whether entered into as lessor or lessee, interest rate protection agreements and other
agreements), Intellectual Property, goodwill, registrations, franchises, tax refund claims, guarantee, claim, security interest or other security held by or granted to
any Grantor to secure payment by an Account Debtor of any of the Accounts Receivable or payment by the relevant obligor of any of the Pledged Debt.

 
“Intellectual Property”: all intellectual and similar property of any Grantor of every kind and nature now owned or hereafter acquired

by any Grantor, including inventions, designs, Patents, Copyrights, Trademarks, Licenses, trade secrets, confidential or proprietary technical and business
information, customer lists, know-how, show-how or other data or information, software and databases and all embodiments or fixations thereof and related
documentation, registrations and franchises, and all additions, improvements and accessions to, and books and records describing or used in connection with, any
of the foregoing.

 
“Inventory”: as defined in the NYUCC, and shall include, without limitation, all goods of any Grantor, whether now owned or

hereafter acquired, held for sale or lease, or furnished or to be furnished by any Grantor under contracts of service, or consumed in any Grantor’s business,
including raw materials, intermediates, work in process, packaging materials, finished goods, semi-finished inventory, scrap inventory, manufacturing supplies
and spare parts, and all such goods that have been returned to or repossessed by or on behalf of any Grantor.
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“Letter of Credit Rights”: as defined in the NYUCC.
 
“License”: any Patent License, Trademark License, Copyright License or other license or sublicense to which any Grantor is a party,

including those listed on Schedule 6 to the Perfection Certificate.
 
“NYUCC”: the UCC as in effect from time to time in the State of New York.
 
“Obligations”: (i) the due and punctual payment of (x) principal of and premium, if any, and interest (including interest accruing

during the pendency of any bankruptcy, insolvency, receivership or other similar proceeding, regardless of whether allowed or allowable in such proceeding) on
the Loans or the Letter of Credit Exposure, when and as due, whether at maturity, by acceleration, upon one or more dates set for prepayment or otherwise, and
(y) all other monetary obligations, including fees, commissions, costs, expenses and indemnities, whether primary, secondary, direct, contingent, fixed or
otherwise (including monetary obligations incurred during the pendency of any bankruptcy, insolvency, receivership or other similar proceeding, regardless of
whether allowed or allowable in such proceeding), of the Borrower or any Guarantor to any Credit Party under the Credit Agreement and the other Loan
Documents, or that are otherwise payable to any Credit Party under the Credit Agreement and the other Loan Documents, (ii) the due and punctual performance
of all covenants, agreements, obligations and liabilities of the Borrower or any Guarantor under or pursuant to the Credit Agreement and the other Loan
Documents and (iii) unless otherwise agreed upon in writing by the Required Lenders, all obligations of the Borrower, monetary or otherwise, under each
Hedging Agreement entered into with any Lender (or an Affiliate thereof) as a counterparty.

 
“Patent License”: any written agreement, now or hereafter in effect, granting to any third party any right to make, use or sell any

invention on which a Patent, now or hereafter owned by any Grantor or which any Grantor otherwise has the right to license, is in existence, or granting to any
Grantor any right to make, use or sell any invention on which a Patent, now or hereafter owned by any third party, is in existence, and all rights of any Grantor
under any such agreement.

 
“Patents”: all of the following now owned or hereafter acquired by any Grantor: (i) all letters patent of the United States or any other

country, all registrations and recordings thereof, and all applications for letters patent of the United States or any other country, including registrations, recordings
and pending applications in the United States Patent and Trademark Office or any similar offices in any other country, including those listed on Schedule 6 to the
Perfection Certificate, and (ii) all reissues, continuations, divisions, continuations-in-part, renewals or extensions thereof, and the inventions disclosed or claimed
therein, including the right to make, use or sell the inventions disclosed or claimed therein.

 
“Perfection Certificate” means a certificate substantially in the form of Annex 1, completed and supplemented with the schedules and

attachments contemplated thereby, and duly executed by a Vice President or Financial Officer of the Borrower.
 
“Pledged Debt” means all right, title and interest of any Grantor to the payment of any loan, advance or other debt of every kind and

nature (other than Accounts Receivable and General Intangibles), whether due or to become due, whether or not it has been earned by performance, and whether
now or hereafter acquired or arising in the future, other than
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intercompany debt among the Guarantors incurred for cash management purposes in the ordinary course of business.
 
“Pledged Equity” means, with respect to any Grantor, all right, title and interest of such Grantor in any Equity Interests of any now

existing or hereafter acquired or organized Domestic Subsidiary, whether now or hereafter acquired or arising in the future.
 
“Pledged Securities” means the Pledged Debt, the Pledged Equity and all notes, chattel paper, instruments, certificates, files, records,

ledger sheets and documents covering, evidencing, representing or relating to any of the foregoing, in each case whether now existing or owned or hereafter
arising or acquired.

 
“Proceeds”: as defined in the NYUCC, and shall include, without limitation, any consideration received from the sale, exchange,

license, lease or other disposition of any asset or property that constitutes Collateral, any value received as a consequence of the possession of Collateral and any
payment received from any insurer or other person or entity as a result of the destruction, loss, theft, damage or other involuntary conversion of whatever nature
of any asset or property that constitutes Collateral, including (i) any claim of any Grantor against any third party for (and the right to sue and recover for and the
rights to damages or profits due or accrued arising out of or in connection with) past, present or future infringement or dilution of any Intellectual Property now or
hereafter owned by any Grantor, or licensed under any license, (ii) subject to Section 6, all rights and privileges with respect to, and all payments of principal or
interest, dividends, cash, instruments and other property from time to time received, receivable or otherwise distributed in respect of, in exchange for or upon the
conversion of, any of the Pledged Securities and (iii) any and all other amounts from time to time paid or payable under or in connection with the Collateral.

 
“Secured Parties”: collectively, (i) the Lenders, (ii) the Administrative Agent and (iii) and the successors and assigns of each of the

foregoing.
 
“Security Interest”: as defined in Section 2(a).
 
“Supporting Obligations”: as defined in the NYUCC.
 
“Trademark License”: any written agreement, now or hereafter in effect, granting to any third party any right to use any Trademark

now or hereafter owned by any Grantor or which any Grantor otherwise has the right to license, or granting to any Grantor any right to use any Trademark now or
hereafter owned by any third party, and all rights of any Grantor under any such agreement.

 
“Trademarks”: all of the following now owned or hereafter acquired by any Grantor: (i) all trademarks, service marks, trade names,

corporate names, company names, business names, fictitious business names, trade styles, trade dress, logos, other source or business identifiers, designs and
general intangibles of like nature, now existing or hereafter adopted or acquired, all registrations and recordings thereof, and all registration and recording
applications filed in connection therewith, including registrations and registration applications in the United States Patent and Trademark Office, any State of the
United States or any similar offices in any other country or any political subdivision thereof, and all extensions or renewals thereof, including those listed on
Schedule 6 to the Perfection Certificate, (ii) all goodwill
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associated therewith or symbolized thereby and (iii) all other assets, rights and interests that uniquely reflect or embody such goodwill.
 
“UCC”: with respect to any jurisdiction, the Uniform Commercial Code as from time to time in effect in such jurisdiction.
 
(c) The principles of construction specified in Section 1.02 of the Credit Agreement shall be applicable to this Security Agreement.
 

 Section 2. Grant of Security Interest; No Assumption of Liability
 

(a) As security for the payment or performance, as applicable, in full of the Obligations, each of the Grantors hereby bargains, sells,
conveys, assigns, sets over, pledges, hypothecates and transfers to the Administrative Agent for the ratable benefit of the Secured Parties, and hereby grants to the
Administrative Agent for the ratable benefit of the Secured Parties, a security interest in, all of the right, title and interest of such Grantor in, to and under the
Collateral (the “Security Interest”). Without limiting the foregoing, the Administrative Agent is hereby authorized to file one or more financing statements,
continuation statements, recordation filings or other documents for the purpose of perfecting, confirming, continuing, enforcing or protecting the Security Interest
granted by each of the Grantors, without the signature of any Grantor, and naming any Grantor or the Grantors, as applicable, as debtors and the Administrative
Agent as secured party.

 
(b)The Security Interest is granted as security only and shall not subject the any Secured Party to, or in any way alter or modify, any

obligation or liability of any Grantor with respect to or arising out of the Collateral.
 

 Section 3. Delivery of the Collateral
 

Each of the Grantors agrees promptly to deliver or cause to be delivered to the Administrative Agent any and all notes, chattel paper,
instruments, certificates, files, records, ledger sheets and documents covering, evidencing, representing or relating to any of the Pledged Securities, or any other
amount that becomes payable under or in connection with any Collateral, owned or held by or on behalf of such Grantor, in each case accompanied by (i) in the
case of any notes, chattel paper, instruments or stock certificates, stock powers duly executed in blank or other instruments of transfer satisfactory to the
Administrative Agent and such other instruments and documents as the Administrative Agent may reasonably request and (ii) in all other cases, proper
instruments of assignment duly executed by such Grantor and such other instruments or documents as the Administrative Agent may reasonably request. Each
Grantor will cause any Pledged Debt owed or owing to such Grantor by any Person to be evidenced by a duly executed promissory note that is pledged and
delivered to the Administrative Agent pursuant to the terms hereof.

 
 Section 4. Representations and Warranties

 
Each of the Grantors, jointly with the others and severally, represents and warrants to the Secured Parties that:
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(a) Such Grantor has good and valid rights in and title to the Collateral and has full power and authority to grant to the Administrative
Agent for the ratable benefit of the Secured Parties the Security Interest in the Collateral pursuant hereto and to execute, deliver and perform its obligations in
accordance with the terms of this Security Agreement, without the consent or approval of any other person other than any consent or approval which has been
obtained.

 
(b)The Perfection Certificate, to the extent it relates to such Grantor or any of its Property, has been duly prepared, completed and

executed and the information set forth therein is correct and complete.
 
(c) The Security Interest constitutes (i) a legal and valid Lien on and security interest in all of the Collateral securing the payment and

performance of the Obligations, (ii) subject to (A) filing Uniform Commercial Code financing statements, or other appropriate filings, recordings or registrations
containing a description of the Collateral owned or held by or on behalf of such Grantor (including, without limitation, a counterpart or copy of this Security
Agreement) in each applicable governmental, municipal or other office and (B) the delivery to the Lender of any instruments or certificated securities included in
such Collateral, a perfected security interest in such Collateral to the extent that a security interest may be perfected by filing, recording or registering a financing
statement or analogous document, or by the Administrative Agent’s taking possession, in the United States (or any political subdivision thereof) and its territories
and possessions pursuant to the UCC or other applicable law in such jurisdictions and (iii) subject to the receipt and recording of this Agreement or other
appropriate instruments or certificates with the United States Patent and Trademark Office and the United States Copyright Office, as applicable, a security
interest that shall be perfected in all Collateral consisting of Intellectual Property in which a security interest may be perfected by a filing or recordation with the
United States Patent and Trademark Office or the United States Copyright Office, as applicable.

 
(d)The Security Interest is and shall be prior to any other Lien on any of the Collateral owned or held by or on behalf of such Grantor

other than Liens expressly permitted pursuant to the Loan Documents. The Collateral owned or held by or on behalf of such Grantor is so owned or held by it free
and clear of any Lien, except for Liens expressly permitted pursuant to the Loan Documents.

 
(e) With respect to each Account Receivable: (i) no transaction giving rise to such Account Receivable violated or will violate any

applicable federal, state or local law, rule or ordinance, the violation of which could reasonably be expected to have a Material Adverse Effect, (ii) each such
Account Receivable is not subject to terms prohibiting the assignment thereof or requiring notice or consent to such assignment, except for notices and consents
that have been obtained and (iii) each such Account Receivable represents a bona fide transaction which requires no further act on such Grantor’s part to make
such Account Receivable payable by the account debtor with respect thereto, and, to the Grantor’s knowledge, such Account Receivable is not subject to any
offsets or deductions other than credits to customers in the ordinary course of business and does not represent any consignment sales, guaranteed sale, sale or
return or other similar understanding or any obligation of any Affiliate of such Grantor.
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(f) With respect to all Inventory: (i) such Inventory is located on the premises set forth in the Perfection Certificate, or is Inventory in
transit for sale in the ordinary course of business, (ii) no such Inventory is subject to any Lien other than Liens permitted by Section 7.02 of the Credit
Agreement, and (iii) except as permitted hereby or by the Credit Agreement, no such Inventory is on consignment or is now stored or shall be stored any time
after the Effective Date with a bailee, warehouseman or similar Person.

 
 Section 5. Covenants  

 
(a) Each of the Grantors shall provide the Administrative Agent with not less than 15 Business Days prior written notice of any change

(i) in its legal name, (ii) in its jurisdiction of organization or formation, (iii) in the location of its chief executive office or principal place of business, (iv) in its
identity or legal or organizational structure or (v) in its organization identification number or its Federal Taxpayer Identification Number and shall execute and
deliver to the Administrative Agent such instruments, agreements and documents as the Administrative Agent shall reasonably request so that the Administrative
Agent may make all filings under the UCC or otherwise that are required in order for the Administrative Agent to continue at all times following such change to
have a valid, legal and perfected first priority security interest in all the Collateral (subject only to Liens expressly permitted to be prior to the Security Interest
pursuant to the Loan Documents). Each Grantor shall promptly notify the Administrative Agent if any material portion of the Collateral owned or held by or on
behalf of such Grantor is damaged or destroyed.

 
(b)Each of the Grantors shall maintain, at its own cost and expense, such complete and accurate records with respect to the Collateral

owned or held by it or on its behalf as is consistent with its current practices and in accordance with such prudent and standard practices used in industries that are
the same as or similar to those in which it is engaged, but in any event to include complete accounting records indicating all payments and proceeds received with
respect to any part of such Collateral, and, at such time or times as the Administrative Agent may reasonably request, promptly to prepare and deliver to the
Administrative Agent copies of such records a duly certified by an officer of such Grantor.

 
(c) Each year, at the time of delivery of annual financial statements with respect to the preceding fiscal year pursuant to Section 6.01(a)

of the Credit Agreement, the Borrower shall deliver to the Administrative Agent a certificate executed by an Authorized Signatory of the Borrower, (i) setting
forth the information required pursuant to Sections 1, 2(a), 4 and 5 of the Perfection Certificate or confirming that there has been no change in such information
since the date of the Perfection Certificate or the date of the most recent certificate delivered pursuant to this paragraph and (ii) certifying that the Borrower and
the Guarantors are in compliance with all of the terms of this Security Agreement.

 
(d)Each of the Grantors shall, at its own cost and expense, take any and all actions reasonably necessary to defend title to the Collateral

owned or held by it or on its behalf against all persons and to defend the Security Interest of the Administrative Agent in such Collateral and the priority thereof
against any Lien not expressly permitted pursuant to the Loan Documents.
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(e) Each of the Grantors shall, at its own expense, execute, acknowledge, deliver and cause to be duly filed all such further instruments
and documents and take all such actions as the Administrative Agent may from time to time reasonably request to preserve, protect and perfect the Security
Interest granted by it and the rights and remedies created hereby, including the payment of any fees and taxes required in connection with its execution and
delivery of this Security Agreement, the granting by it of the Security Interest and the filing of any financing statements or other documents in connection
herewith or therewith.

 
(f) The Administrative Agent and such persons as the Administrative Agent may reasonably designate shall have the right, at the cost

and expense of the Grantors, and upon reasonable prior notice, at reasonable times and during normal business hours, to inspect all of its records (and to make
extracts and copies from such records), to discuss its affairs with its officers and independent accountants and to verify under reasonable procedures the validity,
amount, quality, quantity, value, condition and status of, or any other matter relating to, the Collateral owned or held by it or on its behalf, including, in the case of
Accounts, Pledged Debt or Collateral in the possession of any third person, by contacting Account Debtors, obligors or the third person possessing such Collateral
for the purpose of making such a verification.

 
(g)Each of the Grantors shall remain liable to observe and perform all the conditions and obligations to be observed and performed by

it under each contract, agreement or instrument relating to the Collateral, all in accordance with the terms and conditions thereof, and such Grantor shall, jointly
with the others and severally, indemnify and hold harmless the Secured Parties from and against any and all liability for such performance.

 
(h)None of the Grantors shall make or permit to be made an assignment, pledge or hypothecation of the Collateral owned or held by it

or on its behalf, or shall grant any other Lien in respect of such Collateral, except as expressly permitted by the Loan Documents. Except for the Security Interest,
no Grantor shall make or permit to be made any transfer of such Collateral, and each Grantor shall remain at all times in possession of such Collateral and shall
remain the direct owner, beneficially and of record, of the Pledged Equity included in such Collateral, except that prior to the occurrence and during the
continuance of an Event of Default, the Grantors may use and dispose of the Collateral in any lawful manner not inconsistent with the provisions of this Security
Agreement, the Credit Agreement or any other Loan Document, including the sale of Inventory or the disposition of Equipment in the ordinary course of
business. Without limiting the generality of the foregoing, each Grantor shall not permit any Inventory to be in the possession or control of any warehouseman,
bailee, agent or processor at any time unless such warehouseman, bailee, agent or processor shall have been notified of the Security Interest and shall have agreed
in writing to hold such Inventory subject to the Security Interest and the instructions of the Administrative Agent and to waive and release any Lien held by it
with respect to such Inventory, whether arising by operation of law or otherwise.

 
(i) None of the Grantors will, without the Administrative Agent’s prior written consent, grant any extension of the time of payment of

any Accounts Receivable or any of the Pledged Debt, compromise, compound or settle the same for less than the full amount thereof or allow any credit or
discount whatsoever thereon, other than extensions, credits, discounts, compromises or settlements granted or made in the ordinary course of business and
consistent with its current practices.
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(j) The Grantors, at their own expense, shall maintain or cause to be maintained insurance covering physical loss or damage to the
Inventory and Equipment in accordance with Section 6.10 of the Credit Agreement, which insurance shall be against all risks. The Grantors shall not modify any
such insurance or reduce amounts payable thereunder without the consent of the Administrative Agent. All policies covering such insurance (i) shall contain a
standard loss payable clause and shall name the Administrative Agent for the ratable benefit of the Secured Parties as sole loss payee in respect of each claim
relating to the Collateral and resulting in a payment thereunder and (ii) shall be indorsed to provide, in respect of the interests of the Administrative Agent, that
(A) the Administrative Agent shall be an additional insured, (B) 30 days’ prior written notice of any cancellation thereof shall be given to the Administrative
Agent and (C) in the event that any Grantor at any time or times shall fail to pay any premium in whole or part relating thereto, the Administrative Agent may, in
its sole discretion, pay such premium. Each Grantor irrevocably makes, constitutes and appoints the Administrative Agent (and all officers, employees or agents
designated by the Administrative Agent) as such Grantor's true and lawful agent (and attorney-in-fact) for the purpose, during the continuance of an Event of
Default, of making, settling and adjusting claims in respect of Collateral under policies of insurance, endorsing the name of such Grantor on any check, draft,
instrument or other item of payment for the proceeds of such policies of insurance and for making all determinations and decisions with respect thereto. In the
event that any Grantor at any time or times shall fail to obtain or maintain any of the policies of insurance required hereby or to pay any premium in whole or part
relating thereto, the Administrative Agent may, without waiving or releasing any obligation or liability of the Grantors hereunder or any Event of Default, in its
sole discretion, obtain and maintain such policies of insurance and pay such premium and take any other actions with respect thereto as the Administrative Agent
deems advisable. All sums disbursed by the Administrative Agent in connection with this paragraph, including reasonable attorneys' fees, court costs, expenses
and other charges relating thereto, shall be payable, upon demand, by the Grantors to the Administrative Agent and shall be additional Obligations secured
hereby.

 
(k)Each Grantor shall legend its Accounts Receivable, its Pledged Debt and its books, records and documents evidencing or pertaining

thereto with an appropriate reference to the fact that such Accounts Receivable have been assigned to the Administrative Agent for the ratable benefit of the
Secured Parties and that the Administrative Agent has a security interest therein for the ratable benefit of the Secured Parties.

 
(l) Each Grantor shall: (i) not (and shall cause each of its licensees not to) do any act, or omit to do any act, whereby any Patent that is

material to the conduct of such Grantor's business may become invalidated or dedicated to the public; (ii) (and shall cause each of its licensees to) continue to
mark any products covered by a Patent with the relevant patent number as necessary and sufficient to establish and preserve its maximum rights under applicable
patent laws; (iii) for each Trademark material to the conduct of such Grantor's business, (A) maintain (and shall cause each of its licensees to maintain) such
Trademark in full force free from any claim of abandonment or invalidity for non-use, (B) maintain (and shall cause each of its licensees to maintain) the quality
of products and services offered under such Trademark, (C) display (and shall cause each of its licensees to display) such Trademark with notice of federal or
foreign registration to the extent necessary and sufficient to establish and preserve its rights under applicable law and (D) not knowingly use or knowingly permit
the use of such Trademark in violation of any third party valid and legal rights; (iv) for each work covered by a Copyright material to the conduct of such
Grantor’s business, continue to publish, reproduce,
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display, adopt and distribute the work with appropriate copyright notice as necessary and sufficient to establish and preserve its maximum rights under applicable
copyright laws; (v) notify the Administrative Agent promptly if it knows or has reason to know that any Intellectual Property material to the conduct of its
business may become abandoned, lost or dedicated to the public, or of any adverse determination or development (including the institution of, or any such
determination or development in, any proceeding in the United States Patent and Trademark Office, United States Copyright Office or any court or similar office
of any country) regarding such Grantor's ownership of any Intellectual Property, its right to register the same, or to keep and maintain the same; (vi) promptly
inform the Administrative Agent in the event that it shall, either itself or through any agent, employee, licensee or designee, file an application for any Intellectual
Property (or for the registration of any Trademark or copyright) with the United States Patent and Trademark Office, United States Copyright Office or any office
or agency in any political subdivision of the United States or in any other country or any political subdivision thereof, and, upon request of the Required Lenders,
execute and deliver any and all agreements, instruments, documents and papers as the Administrative Agent may request to evidence the Administrative Agent's
security interest in such Patent, Trademark or Copyright, and each Grantor hereby appoints the Administrative Agent as its attorney-in-fact to execute and file
upon the occurrence and during the continuance of an Event of Default such writings for the foregoing purposes, all acts of such attorney being hereby ratified
and confirmed; such power, being coupled with an interest, is irrevocable; and (vii) take all necessary steps that are consistent with the practice in any proceeding
before the United States Patent and Trademark Office, United States Copyright Office or any office or agency in any political subdivision of the United States or
in any other country or any political subdivision thereof, to maintain and pursue each material application relating to the Patents, Trademarks or Copyrights (and
to obtain the relevant grant or registration) and to maintain each issued Patent and each registration of the Trademarks and Copyrights that is material to the
conduct of such Grantor's business, including timely filings of applications for renewal, affidavits of use, affidavits of incontestability and payment of
maintenance fees, and, if consistent with good business judgment, to initiate opposition, interference and cancellation proceedings against third parties. In the
event that any Grantor has reason to believe that any Collateral consisting of a Patent, Trademark or Copyright material to the conduct of any Grantor's business
has been or is about to be infringed, misappropriated or diluted by a third party, such Grantor promptly shall notify the Administrative Agent and shall, if
consistent with good business judgment, promptly sue for infringement, misappropriation or dilution and to recover any and all damages for such infringement,
misappropriation or dilution, and take such other actions as are appropriate under the circumstances to protect such Collateral. Upon and during the continuance
of an Event of Default, each Grantor shall use its best efforts to obtain all requisite consents or approvals by the licenser of each Copyright License, Patent
License or Trademark License to effect the assignment of all of such Grantor's right, title and interest thereunder to the Administrative Agent or its designee.

 
 Section 6. Certain Rights as to the Collateral; Attorney-In-Fact

 
 (a) So long as no Event of Default shall have occurred and be continuing:

 
(i)    Each Grantor shall be entitled to exercise any and all voting and other consensual rights pertaining to the Collateral

or any part thereof for any purpose not inconsistent with the terms of this Security Agreement and the other Loan Documents, provided, that such Grantor shall
not exercise or refrain from exercising any such right without the prior
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written consent of the Administrative Agent if such action or inaction would have a material adverse effect on the value of the Collateral, or any part thereof, or
the validity, priority or perfection of the security interests granted hereby or the remedies of the Secured Parties hereunder.

 
(ii)   Each Grantor shall be entitled to receive and retain any and all dividends, principal, interest and other distributions

paid in respect of the Collateral to the extent not prohibited by this Security Agreement or the other Loan Documents, provided, that any and all (A) dividends,
principal, interest and other distributions paid or payable other than in cash in respect of, and instruments (other than checks in payment of cash dividends) and
other Property received, receivable or otherwise distributed in respect of, or in exchange for, Collateral, (B) dividends and other distributions paid or payable in
cash in respect of any Collateral in connection with a partial or total liquidation or dissolution or in connection with a reduction of capital, capital surplus or paid-
in-surplus, and (C) cash paid, payable or otherwise distributed in redemption of, or in exchange for, any Collateral, shall be, and shall forthwith be delivered to the
Administrative Agent to be held as, Collateral and shall, if received by such Grantor, be received in trust for the benefit of the Administrative Agent, be
segregated from the other Property of such Grantor, and be forthwith delivered to the Administrative Agent as Collateral in the same form as so received (with
any necessary indorsement or assignment).

 
(iii)  The Administrative Agent shall execute and deliver (or cause to be executed and delivered) to the Grantors, at the

Grantors’ expense) all such proxies and other instruments as the Grantors may reasonably request for the purpose of enabling the Grantors to exercise the voting
and other rights which it is entitled to exercise pursuant to clause (i) above and to receive the dividends, principal or interest payments, or other distributions
which it is authorized to receive and retain pursuant to clause (ii) above.

 
 (b) Upon the occurrence and during the continuance of an Event of Default:

 
(i)    All rights of each Grantor to (A) exercise the voting and other consensual rights which it would otherwise be entitled

to exercise pursuant to Section 6(a)(i) shall, upon notice to such Grantor by the Administrative Agent, cease and (B) receive the dividends, principal and interest
payments and other distributions which it would otherwise be authorized to receive and retain pursuant to Section 6(a)(ii) shall automatically cease, and all such
rights shall thereupon become vested in the Administrative Agent, which shall thereupon have the right, but not the obligation, to exercise such voting and other
consensual rights and to receive and hold as Collateral such dividends, principal or interest payments and distributions.

 
(ii)   All dividends, principal and interest payments and other distributions which are received by any Grantor contrary to

the provisions of Section 6(b)(i) shall be received in trust for the benefit of the Administrative Agent, shall be segregated from other funds of such Grantor and
shall be forthwith paid over to the Administrative Agent as Collateral in the same form as so received (with any necessary indorsement).

 
(c) In the event that all or any part of the securities or instruments constituting the Collateral are lost, destroyed or wrongfully taken

while such securities or instruments are in the possession of the Administrative Agent, the Grantors shall cause the delivery of new securities or instruments in
place of the lost, destroyed or wrongfully taken
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securities or instruments upon request therefor by the Administrative Agent without the necessity of any indemnity bond or other security other than the Secured
Parties’ agreement or indemnity therefor customary for security agreements similar to this Security Agreement.

 
(d)Each Grantor hereby irrevocably appoints the Administrative Agent such Grantor’s attorney-in-fact, with full authority in the place

and stead of such Grantor and in the name of such Grantor or otherwise, from time to time at any time when an Event of Default exists, in the Administrative
Agent’s discretion, to take any action and to execute any instrument which the Administrative Agent may deem necessary or advisable to accomplish the purposes
of this Security Agreement, including, without limitation:

 
(i)    to ask for, demand, collect, sue for, recover, compromise, receive and give acquittance and receipts for moneys due

and to become due under or in respect of any of the Collateral, and to receive, indorse, and collect any drafts or other chattel paper, instruments and documents in
connection therewith,

 
(ii)   to file any claims or take any action or institute any proceedings which the Administrative Agent may deem

necessary or desirable for the collection of any of the Collateral or otherwise to enforce the rights of the Administrative Agent or any of the other Secured Parties
with respect to any of the Collateral, and

 
(iii)  to receive, indorse and collect all instruments made payable to such Grantor representing any dividend, principal

payment, interest payment or other distribution in respect of the Collateral or any part thereof and to give full discharge for the same. The powers granted to the
Administrative Agent under this Section constitute a power coupled with an interest which shall be irrevocable by such Grantor and shall survive until all of the
Obligations have been indefeasibly paid in full in cash.

 
(e) If any Grantor fails to perform any agreement contained herein, the Administrative Agent, ten days after notice to such Grantor

(except that no notice will be required upon and during the continuance of an Event of Default), may itself perform, or cause performance of, such agreement, and
the reasonable expenses of the Administrative Agent incurred in connection therewith shall be payable by the Grantors under Section 9.

 
(f) The powers conferred on the Administrative Agent hereunder are solely to protect its interest in the Collateral and shall not impose

any duty upon it to exercise any such powers. Except for the safe custody of any Collateral in its possession and the accounting for moneys actually received by it
hereunder, the Administrative Agent shall have no duty as to any Collateral. The Administrative Agent shall be deemed to have exercised reasonable care in the
custody and preservation of the Collateral in its possession if the Collateral is accorded treatment substantially equal to that which the Administrative Agent
accords its own property.

 
 Section 7. Remedies upon Default

 
(a) Upon the occurrence and during the continuance of an Event of Default, each of the Grantors shall deliver each item of Collateral

to the Administrative Agent on demand, and the Administrative Agent shall have in any jurisdiction in which enforcement hereof is sought, in addition to any
other rights and remedies, the rights and remedies of a secured party
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under the NYUCC or the UCC of any jurisdiction in which the Collateral is located, including, without limitation, the right, with or without legal process (to the
extent permitted by law) and with or without prior notice or demand for performance, to take possession of the Collateral and without liability for trespass (to the
extent permitted by law) to enter any premises where the Collateral may be located for the purpose of taking possession of or removing the Collateral (and for
that purpose the Administrative Agent may, so far as the Grantors can give authority therefor, enter upon any premises on which the Collateral may be situated
and remove the Collateral therefrom) and, generally, to exercise any and all rights afforded to a secured party under the UCC or other applicable law. Without
limiting the generality of the foregoing, each of the Grantors agrees that the Administrative Agent shall have the right, subject to the mandatory requirements of
applicable law, to sell or otherwise dispose of all or any part of the Collateral, at public or private sale or at any broker's board or on any securities exchange, for
cash, upon credit or for future delivery as the Lender shall deem appropriate. Each such purchaser at any such sale shall hold the property sold absolutely, free
from any claim or right on the part of any Grantor, and each of the Grantors hereby waives (to the extent permitted by law) all rights of redemption, stay,
valuation and appraisal which such Grantor or now has or may at any time in the future have under any rule of law or statute now existing or hereafter enacted.

 
(b)Unless the Collateral is perishable or threatens to decline speedily in value or is of a type customarily sold on a recognized market,

the Administrative Agent shall give to the Borrower at least five Business Days prior written notice of the time and place of any public sale of Collateral or of the
time after which any private sale or any other intended disposition is to be made. Each Grantor hereby acknowledges that five Business Days prior written notice
of such sale or sales shall be reasonable notice. Each Grantor hereby waives any and all rights that it may have to a judicial hearing in advance of the enforcement
of any of the Secured Parties’ rights hereunder, including, without limitation, the right of the Administrative Agent following an Event of Default to take
immediate possession of the Collateral and to exercise the Secured Parties’ rights with respect thereto.

 
(c) Any such public sale shall be held at such time or times within ordinary business hours and at such place or places as the

Administrative Agent may fix and state in the notice (if any) of such sale. At any such sale, the Collateral, or portion thereof, to be sold may be sold in one lot as
an entirety or in separate parcels, as the Administrative Agent may (in its sole and absolute discretion) determine. The Administrative Agent shall not be obligated
to make any sale of any Collateral if it shall determine not to do so, regardless of the fact that notice of sale of such Collateral shall have been given. The
Administrative Agent may, without notice or publication, adjourn any public or private sale or cause the same to be adjourned from time to time by announcement
at the time and place fixed for sale, and such sale may, without further notice, be made at the time and place to which the same was so adjourned. In case any sale
of all or any part of the Collateral is made on credit or for future delivery, the Collateral so sold may be retained by the Administrative Agent until the sale price is
paid by the purchaser or purchasers thereof, but the Secured Parties shall not incur any liability in case any such purchaser or purchasers shall fail to take up and
pay for the Collateral so sold and, in case of any such failure, such Collateral may be sold again upon like notice. At any public (or, to the extent permitted by
applicable law, private) sale made pursuant to this Section, any Secured Party may bid for or purchase, free from any right of redemption, stay, valuation or
appraisal on the part of any Grantor (all said rights being also hereby waived and released), the Collateral or any part thereof offered for sale and may make
payment on account thereof by using any claim then due and
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payable to such Secured Party from any Grantor as a credit against the purchase price, and such Secured Party may, upon compliance with the terms of sale, hold,
retain and dispose of such property without further accountability to any Grantor therefor. For purposes hereof, (i) a written agreement to purchase the Collateral
or any portion thereof shall be treated as a sale thereof, (ii) such Secured Party shall be free to carry out such sale pursuant to such agreement and (iii) none of the
Grantors shall be entitled to the return of the Collateral or any portion thereof subject thereto, notwithstanding the fact that after such Secured Party shall have
entered into such an agreement all Events of Default shall have been remedied and the Obligations paid in full. As an alternative to exercising the power of sale
herein conferred upon it, the Secured Parties may proceed by a suit or suits at law or in equity to foreclose upon the Collateral and to sell the Collateral or any
portion thereof pursuant to a judgment or decree of a court or courts having competent jurisdiction or pursuant to a proceeding by a court-appointed receiver.

 
(d)Any sale pursuant to the provisions of this Section 7 shall be deemed to conform to commercially reasonable standards as provided

in Section 9-610 of the NYUCC or the UCC of any other jurisdiction in which Collateral is located or any other requirement of applicable law. Without limiting
the foregoing, each Grantor agrees and acknowledges that, to the extent that applicable law imposes duties on the Administrative Agent and the other Secured
Parties to exercise remedies in a commercially reasonable manner, it shall be commercially reasonable for the Secured Parties to do any or all of the following: (i)
fail to incur expenses deemed significant by the Secured Parties to prepare Collateral for disposition or otherwise to complete raw materials or work in process
into finished goods or other finished products for disposition; (ii) fail to obtain third party consents for access to Collateral to be disposed of, or to obtain or, if not
required by other law, to fail to obtain governmental or third party consents for the collection or disposition of Collateral to be collected or disposed of, (iii) fail to
exercise collection remedies against Account Debtors or other persons obligated on Collateral or to remove Liens on any Collateral, (iv) exercise collection
remedies against Account Debtors and other persons obligated on Collateral directly or through the use of collection agencies and other collection specialists, (v)
advertise dispositions of Collateral through publications or media of general circulation, whether or not the Collateral is of a specialized nature, (vi) contact other
Persons, whether or not in the same business as the Grantors, for expressions of interest in acquiring all or any portion of the Collateral, (vii) hire one or more
professional auctioneers to assist in the disposition of Collateral, whether or not the Collateral is of a specialized nature, (viii) dispose of Collateral utilizing
Internet sites that provide for the auction of assets of the types included in the Collateral or that have reasonable capability of doing so, or that match buyers and
sellers of assets, (ix) disclaim dispositions of warranties, (x) purchase (or fail to purchase) insurance or credit enhancements to insure the Secured Parties against
risk of loss, collection or disposition of Collateral or to provide to the Secured Parties a guaranteed return from the collection or disposition of Collateral, or (xi)
to the extent deemed appropriate by the Administrative Agent, obtain the services of other brokers, investment bankers, consultants and other professionals to
assist the Administrative Agent in the collection or disposition of any of the Collateral. Nothing in this Section 7 shall be construed to grant any rights to the
Grantors or to impose any duties on the Secured Parties that would not have been granted or imposed by this Security Agreement or applicable law in the absence
of this Section 7 and the parties hereto acknowledge that the purpose of this Section 7 is to provide non-exhaustive indications of what actions or omissions by the
Administrative Agent and the other Secured Parties would be deemed commercially reasonable in the exercise by the Secured Parties of remedies against the
Collateral and that other actions or omissions by the Administrative Agent or any other Secured Party shall
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not be deemed commercially unreasonable solely on account of not being set forth in this Section 7.
 
(e) For the purpose of enabling the Administrative Agent to exercise rights and remedies under this Section, each Grantor hereby

grants to the Administrative Agent an irrevocable, non-exclusive license (exercisable without payment of royalty or other compensation to the Grantors) to use,
license or sub-license any of the Collateral consisting of Intellectual Property now owned or hereafter acquired by such Grantor, and wherever the same may be
located, and including in such license reasonable access to all media in which any of the licensed items may be recorded or stored and to all computer software
and programs used for the compilation or printout thereof. The use of such license by the Administrative Agent shall be exercised, at the option of the
Administrative Agent, upon the occurrence and during the continuation of an Event of Default; provided that any license, sub-license or other transaction entered
into by the Administrative Agent in accordance herewith shall be binding upon the Grantors notwithstanding any subsequent cure of an Event of Default. Any
royalties and other payments received by the Administrative Agent shall be applied in accordance with Section 8.

 
 Section 8. Application of Proceeds of Sale

 
The Administrative Agent shall apply the proceeds of any collection or sale of the Collateral, as well as any Collateral consisting of

cash, first, to the payment of all costs and expenses incurred by the Secured Parties in connection with such collection or sale or otherwise in connection with this
Security Agreement, any other Loan Document or any of the Obligations, including all court costs and the reasonable fees and expenses of their respective agents
and legal counsel, the repayment of all advances made by the Secured Parties hereunder or under any other Loan Document on behalf of any Grantor and any
other costs or expenses incurred in connection with the exercise of any right or remedy hereunder or under any other Loan Document, second, to the payment in
full of the Obligations, and third, to the Grantors, their respective successors or assigns, or as a court of competent jurisdiction may otherwise direct. The Secured
Parties shall have absolute discretion as to the time of application of any such proceeds, moneys or balances in accordance with this Security Agreement. Upon
any sale of the Collateral by the Administrative Agent (including pursuant to a power of sale granted by statute or under a judicial proceeding), the receipt of the
purchase money by the Administrative Agent or of the officer making the sale shall be a sufficient discharge to the purchaser or purchasers of the Collateral so
sold and such purchaser or purchasers shall not be obligated to see to the application of any part of the purchase money paid over to the Administrative Agent or
such officer or be answerable in any way for the misapplication thereof.

 
 Section 9. Reimbursement of the Secured Parties

 
(a) Each of the Grantors shall, jointly with the other Grantors and severally, pay upon demand to the Administrative Agent the amount

of any and all reasonable expenses, including the reasonable fees, other charges and disbursements of counsel and of any experts or agents, that any Secured Party
may incur in connection with (i) the administration of this Security Agreement relating to such Grantor or any of its property, (ii) the custody or preservation of,
or the sale of, collection from, or other realization upon, any of the Collateral owned or held by or on behalf of such Grantor, (iii) the exercise, enforcement or
protection of
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any of the rights of the Secured Parties hereunder relating to such Grantor or any of its property or (iv) the failure by such Grantor to perform or observe any of
the provisions hereof.

 
(b)Without limitation of its indemnification obligations under the other Loan Documents, each of the Grantors shall, jointly with the

other Grantors and severally, indemnify each Secured Party and its directors, officers, employees, advisors, agents, successors and assigns (each an
“Indemnitees”) against, and hold each Indemnitee harmless from, any and all losses, damages, liabilities and related expenses, including reasonable counsel fees,
other charges and disbursements, incurred by any Indemnitee arising out of, in any way connected with, or as a result of (i) the execution or delivery by such
Grantor of this Security Agreement or any other Loan Document or any agreement or instrument contemplated hereby or thereby, the performance by such
Grantor of its obligations under the Loan Documents and the other transactions contemplated thereby or (ii) any claim, litigation, investigation or proceeding
relating to any of the foregoing, whether or not any Indemnitee is a party thereto, provided that such indemnity shall not, as to any Indemnitee, be available to the
extent that such losses, claims, damages, liabilities or related expenses are determined by a court of competent jurisdiction by final and nonappealable judgment
to have resulted from the gross negligence or willful misconduct of such Indemnitee.

 
(c) Any amounts payable as provided hereunder shall be additional Obligations secured hereby and by the other Security Documents.

The provisions of this Section shall remain operative and in full force and effect regardless of the termination of this Security Agreement or any other Loan
Document, the consummation of the transactions contemplated hereby, the repayment of any of the Obligations, the invalidity or unenforceability of any term or
provision of this Security Agreement or any other Loan Document or any investigation made by or on behalf of the Lender. All amounts due under this Section
shall be payable on written demand therefor and shall bear interest at the rate specified in Section 3.01(d) of the Credit Agreement.

 
 Section 10. Waivers; Amendment

 
(a) No failure or delay of the Secured Parties in exercising any power or right hereunder shall operate as a waiver thereof, nor shall any

single or partial exercise of any such right or power, or any abandonment or discontinuance of steps to enforce such a right or power, preclude any other or further
exercise thereof or the exercise of any other right or power. The rights and remedies of the Secured Parties hereunder and under the other Loan Documents are
cumulative and are not exclusive of any rights or remedies that they would otherwise have. No waiver of any provision of this Security Agreement or any other
Loan Document or consent to any departure by any Grantor therefrom shall in any event be effective unless the same shall be permitted by paragraph (b) of this
Section, and then such waiver or consent shall be effective only in the specific instance and for the purpose for which given. No notice or demand on any Grantor
in any case shall entitle such Grantor to any other or further notice or demand in similar or other circumstances.

 
(b)Neither this Security Agreement nor any provision hereof may be waived, amended or modified except pursuant to a written

agreement entered into by, between or among the Administrative Agent and the other parties hereto with respect to which such waiver, amendment or
modification is to apply.
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 Section 11. Securities Laws; Registration Rights
 

(a) In view of the position of the Grantors in relation to the Pledged Securities, or because of other current or future circumstances, a
question may arise under the Securities Act of 1933, as now or hereafter in effect, or any similar statute hereafter enacted analogous in purpose or effect (such Act
and any such similar statute as from time to time in effect being called the “Federal securities laws”) with respect to any disposition of the Pledged Securities
permitted hereunder. Each of the Grantors understands that compliance with the Federal securities laws might very strictly limit the course of conduct of the
Secured Parties if the Secured Parties were to attempt to dispose of all or any part of the Pledged Securities, and might also limit the extent to which or the
manner in which any subsequent transferee of any Pledged Securities could dispose of the same. Similarly, there may be other legal restrictions or limitations
affecting the Secured Parties in any attempt to dispose of all or part of the Pledged Securities under applicable Blue Sky or other state securities laws or similar
laws analogous in purpose or effect. Each of the Grantors recognizes that in light of such restrictions and limitations, the Administrative Agent may, with respect
to any sale of the Pledged Securities, limit the purchasers to those who will agree, among other things, to acquire such Pledged Securities for their own account,
for investment, and not with a view to the distribution or resale thereof. Each of the Grantors acknowledges and agrees that in light of such restrictions and
limitations, the Administrative Agent, in its sole and absolute discretion, (i) may proceed to make such a sale whether or not a registration statement for the
purpose of registering such Pledged Securities, or any part thereof, shall have been filed under the Federal securities laws and (ii) may approach and negotiate
with a single potential purchaser to effect such sale. Each of the Grantors acknowledges and agrees that any such sale might result in prices and other terms less
favorable to the seller than if such sale were a public sale without such restrictions. In the event of any such sale, the Administrative Agent shall incur no
responsibility or liability for selling all or any part of the Pledged Securities at a price that the Administrative Agent, in its sole and absolute discretion, may in
good faith deem reasonable under the circumstances, notwithstanding the possibility that a substantially higher price might have been realized if the sale were
deferred until after registration as aforesaid or if more than a single purchaser were approached. The provisions of this Section will apply notwithstanding the
existence of a public or private market upon which the quotations or sales prices may exceed substantially the price at which the Administrative Agent sells.

 
(b)Each of the Grantors agrees that, upon the occurrence and during the continuance of an Event of Default, if for any reason the

Administrative Agent desires to sell any of the Pledged Securities owned or held by or on behalf of such Grantor at a public sale, it will, at any time and from
time to time, upon the written request of the Administrative Agent, use its best efforts to take or to cause the issuer of such Pledged Securities to take such action
and prepare, distribute or file such documents, as are required or advisable in the reasonable opinion of counsel for the Administrative Agent to permit the public
sale of such Pledged Securities. Each of the Grantors further agrees, jointly with the other Grantors and severally, to indemnify, defend and hold harmless the
Administrative Agent, the other Secured Parties, any underwriter and their respective officers, directors, affiliates and controlling persons from and against all
loss, liability, expenses, costs of counsel (including reasonable fees and expenses of legal counsel), and claims (including the costs of investigation) that they may
incur, insofar as such loss, liability, expense or claim, as applicable, relates to such Grantor or any of its property, and arises out of or is based upon any alleged
untrue statement of a material fact contained in any
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prospectus (or any amendment or supplement thereto) or in any notification or offering circular, or arises out of or is based upon any alleged omission to state a
material fact required to be stated therein or necessary to make the statements in any thereof not misleading, except insofar as the same may have been caused by
any untrue statement or omission based upon information furnished in writing to such Grantor or the issuer of such Pledged Securities, as applicable, by the
Administrative Agent expressly for use therein. Each of the Grantors further agrees, upon such written request referred to above, to use its best efforts to qualify,
file or register, or cause the issuer of such Pledged Securities to qualify, file or register, any of the Pledged Securities owned or held by or on behalf of such
Grantor under the Blue Sky or other securities laws of such states as may be requested by the Administrative Agent and keep effective, or cause to be kept
effective, all such qualifications, filings or registrations. Each of the Grantors will bear all costs and expenses of carrying out its obligations under this Section.
Each of the Grantors acknowledges that there is no adequate remedy at law for failure by it to comply with the provisions of this Section and that such failure
would not be adequately compensable in damages, and therefore agrees that its agreements contained in this Section may be specifically enforced.

 
 Section 12. Security Interest Absolute

 
All rights of the Administrative Agent hereunder, the Security Interest and all obligations of each of the Grantors hereunder shall be

absolute and unconditional irrespective of (a) any lack of validity or enforceability of the Credit Agreement, any other Loan Document, any agreement with
respect to any of the Obligations or any other agreement or instrument relating to any of the foregoing, (b) any change in the time, manner or place of payment of,
or in any other term of, all or any of the Obligations, or any other amendment or waiver of or any consent to any departure from the Credit Agreement, any other
Loan Document or any other agreement or instrument relating to any of the foregoing, (c) any exchange, release or non-perfection of any Lien on any other
collateral, or any release or amendment or waiver of, or consent under, or departure from, any guaranty, securing or guaranteeing all or any of the Obligations or
(d) any other circumstance that might otherwise constitute a defense available to, or a discharge of, any Grantor in respect of the Obligations or in respect of this
Security Agreement or any other Loan Document other than the indefeasible payment of the Obligations in full in cash.

 
 Section 13. Notices

 
All communications and notices hereunder shall be in writing and given as provided in Section 10.01 of the Credit Agreement. All

communications and notices hereunder to the Borrower shall be given to it at the address for notices set forth in such Section, and all communications and notices
hereunder to any other Grantor shall be given to it at the address for notices set forth on Schedule I.

 
 Section 14. Binding Effect; Several Agreement; Assignments

 
Whenever in this Security Agreement any of the parties hereto is referred to, such reference shall be deemed to include the successors

and assigns of such party; and all covenants, promises and agreements by or on behalf of any Grantor that are contained in this Security Agreement shall bind and
inure to the benefit of each party hereto and its successors and assigns. This Security Agreement shall become effective as to any Grantor when a counterpart
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hereof executed on behalf of such Grantor shall have been delivered to the Administrative Agent and a counterpart hereof shall have been executed on behalf of
the Administrative Agent, and thereafter shall be binding upon such Grantor, the Administrative Agent and the Lenders and their respective successors and
assigns, and shall inure to the benefit of such Grantor, the Administrative Agent and the Lenders and their respective successors and assigns, except that none of
the Grantors shall have the right to assign its rights or obligations hereunder or any interest herein or in the Collateral (and any such attempted assignment shall be
void), except as expressly contemplated by this Security Agreement or the other Loan Documents. This Security Agreement shall be construed as a separate
agreement with respect to each of the Grantors and may be amended, modified, supplemented, waived or released with respect to any Grantor without the
approval of any other Grantor and without affecting the obligations of any other Grantor hereunder.

 
 Section 15. Survival of Agreement; Severability

 
(a) All covenants, agreements, representations and warranties made by the Grantors herein and in the certificates or other instruments

prepared or delivered in connection with or pursuant to this Security Agreement or any other Loan Document shall be considered to have been relied upon by the
Secured Parties and shall survive the execution and delivery of any Loan Documents and the making of any Loan or other extension of credit, regardless of any
investigation made by the Secured Parties or on their behalf and notwithstanding that any Secured Party may have had notice or knowledge of any Default or
incorrect representation or warranty at the time any credit is extended under the Credit Agreement, and shall continue in full force and effect until this Security
Agreement shall terminate.

 
(b)In the event any one or more of the provisions contained in this Security Agreement or any other Loan Document should be held

invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of the remaining provisions contained herein or therein shall not in any
way be affected or impaired thereby (it being understood that the invalidity of a particular provision in a particular jurisdiction shall not in and of itself affect the
validity of such provision in any other jurisdiction). The parties shall endeavor in good-faith negotiations to replace the invalid, illegal or unenforceable
provisions with valid provisions the economic effect of which comes as close as possible to that of the invalid, illegal or unenforceable provisions.

 
 Section 16. GOVERNING LAW

 
THIS SECURITY AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF

THE STATE OF NEW YORK.
 

 Section 17. Counterparts
 

This Security Agreement may be executed in two or more counterparts, each of which shall constitute an original, but all of which,
when taken together, shall constitute but one contract (subject to Section 14), and shall become effective as provided in Section 14. Delivery of an executed
counterpart of this Security Agreement by facsimile transmission shall be as effective as delivery of a manually executed counterpart of this Security Agreement.
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 Section 18. Headings
 

Section headings used herein are for convenience of reference only, are not part of this Security Agreement and are not to affect the
construction of, or to be taken into consideration in interpreting, this Security Agreement.

 
 Section 19. Jurisdiction; Consent to Service of Process

 
(a) Each party hereto hereby irrevocably and unconditionally submits, for itself and its property, to the nonexclusive jurisdiction of any

New York State court or federal court of the United States of America sitting in New York City, and any appellate court from any thereof, in any action or
proceeding arising out of or relating to this Security Agreement or the other Loan Documents, or for recognition or enforcement of any judgment, and each of the
parties hereto hereby irrevocably and unconditionally agrees that, to the extent permitted by applicable law, all claims in respect of any such action or proceeding
may be heard and determined in such New York State or, to the extent permitted by applicable law, in such federal court. Each of the parties hereto agrees that a
final judgment in any such action or proceeding shall be conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other manner
provided by law. Nothing in this Security Agreement shall affect any right that any party hereto may otherwise have to bring any action or proceeding relating to
this Security Agreement or the other Loan Documents in the courts of any jurisdiction.

 
(b)Each of the parties hereto hereby irrevocably and unconditionally waives, to the fullest extent it may legally and effectively do so,

any objection that it may now or hereafter have to the laying of venue of any suit, action or proceeding arising out of or relating to this Security Agreement or the
other Loan Documents in any court referred to in paragraph (a) of this Section. Each of the parties hereto hereby irrevocably waives, to the fullest extent
permitted by law, the defense of an inconvenient forum to the maintenance of such action or proceeding in any such court.

 
(c) Each party to this Security Agreement irrevocably consents to service of process in the manner provided for notices in Section 13.

Nothing in this Security Agreement will affect the right of any party to this Security Agreement to serve process in any other manner permitted by law.
 

 Section 20. WAIVER OF JURY TRIAL
 

EACH PARTY HERETO HEREBY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT
IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER OR IN
CONNECTION WITH THIS SECURITY AGREEMENT. EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE
EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES
HERETO HAVE BEEN INDUCED TO ENTER INTO THIS SECURITY AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND
CERTIFICATIONS IN THIS SECTION.
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 Section 21. Additional Grantors
 

Upon execution and delivery after the date hereof by the Administrative Agent and a Subsidiary of an instrument in the form of Annex
2, such Subsidiary shall become a Grantor hereunder with the same force and effect as if originally named as a Grantor herein. The execution and delivery of any
such instrument shall not require the consent of any Grantor hereunder. The rights and obligations of each of the Grantors hereunder shall remain in full force and
effect notwithstanding the addition of any new Grantor as a party to this Security Agreement.

 
 Section 22. Covenants of Administrative Agent and Lenders

 
(a) The Administrative Agent shall provide to the Borrower copies of each filed financing statement, continuation statement or other

document referred to in Section 2(a) promptly after receipt of the same.
 
(b)The security interest granted to the Secured Parties hereunder shall terminate when the Grantors shall have indefeasibly paid and

discharged all of the Obligations in full in cash. Upon such indefeasible payment and discharge of the Obligations, the Administrative Agent and the Lenders
shall reassign, release, or deliver to the Grantors all Collateral then held by or at the direction of the Administrative Agent, and shall execute and deliver to the
Grantors (at the Grantors’ sole expense) such termination statements, satisfactions, releases, reconveyances, or reassignments as the Grantors may reasonably
request to evidence such termination, including, without limitation, such releases, reassignments, terminations or other documents necessary or appropriate for
recording with the United States Patent and Trademark Office and the United States Copyright Office terminating or reassigning the Secured Parties’ interest in
the Collateral constituting Intellectual Property.

 
[remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the parties hereto have duly executed this Security Agreement as of the day and year first above written.
 

LIFETIME HOAN CORPORATION
 
By:__________________________
Name:__________________________
Title:__________________________
 
OUTLET RETAIL STORES, INC.
 
By:__________________________
Name:__________________________
Title:__________________________
 
M. KAMENSTEIN CORP.
 
By:__________________________
Name:__________________________
Title:__________________________
 
THE PFALTZGRAFF CO.
 
By:__________________________
Name:__________________________
Title:__________________________
 
PFALTZGRAFF FACTORY STORES, INC.
 
By:__________________________
Name:__________________________
Title:__________________________
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LUXURY TABLETOP COLLECTION, INC.
 

By:__________________________
Name:__________________________
Title:__________________________
 
SYRATECH ACQUISITION CORP.
 
By:__________________________
Name:__________________________
Title:__________________________
 

HSBC BANK USA, NATIONAL ASSOCIATION, as Administrative Agent
 
By:__________________________
Name:__________________________
Title:__________________________
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SCHEDULE I TO SECURITY AGREEMENT
 

GRANTORS
 

 
Grantor Address for Notices

 
Outlet Retail Stores, Inc. One Merrick Avenue
 Westbury, New York 11590
 Attention: Chief Financial Officer
 Telephone: 516-683-6000
 Telecopy: 516-450-1017

 
M. Kamenstein Corp. One Merrick Avenue
 Westbury, New York 11590
 Attention: Chief Financial Officer
 Telephone: 516-683-6000
 Telecopy: 516-450-1017

 
The Pfaltzgraff Co. One Merrick Avenue
 Westbury, New York 11590
 Attention: Chief Financial Officer
 Telephone: 516-683-6000
 Telecopy: 516-450-1017

 
Pfaltzgraff Factory Stores, Inc. One Merrick Avenue
 Westbury, New York 11590
 Attention: Chief Financial Officer
 Telephone: 516-683-6000
 Telecopy: 516-450-1017

 
Luxury Tabletop Collection, Inc. One Merrick Avenue
 Westbury, New York 11590
 Attention: Chief Financial Officer
 Telephone: 516-683-6000
 Telecopy: 516-450-1017

 
Syratech Acquisition Corp. One Merrick Avenue
 Westbury, New York 11590
 Attention: Chief Financial Officer
 Telephone: 516-683-6000
 Telecopy: 516-450-1017

 
 
 



ANNEX 1 TO AMENDED AND RESTATED SECURITY AGREEMENT
 

FORM OF PERFECTION CERTIFICATE
 

Reference is made to the Second Amended and Restated Credit Agreement, dated as of October 31, 2006 (as amended, restated, supplemented or
otherwise modified from time to time, the “Credit Agreement”), between LIFETIME BRANDS, INC., as Borrower, the Lenders from time to time party thereto
and HSBC BANK USA, NATIONAL ASSOCIATION, as Administrative Agent for the Lenders. Capitalized terms used herein and not defined herein shall
have the meanings assigned to such terms in the Credit Agreement and the Security Agreement (as defined in the Credit Agreement).

 
The undersigned, an Authorized Signatory of the Borrower, hereby certifies to the Administrative Agent and the Lenders as follows:
 

 Section 1. Organization; Names; Identification
 

(a) The legal name of each of the Grantors, as such name appears in its organizational documents, is as follows:
 
(b)The jurisdiction of organization or formation of each of the Grantors is set forth opposite its name below:
 

Grantor Jurisdiction of Organization or Formation
 

(c) Set forth below is each other legal name each of the Grantors has had in the past five years, together with the date of the relevant
change:

 
(d)Except as set forth in Schedule 1 hereto, none of the Grantors has changed its identity or organizational structure in any way within

the past five years. Changes in identity or organizational structure would include mergers, consolidations and acquisitions, as well as any change in the form,
nature or jurisdiction of organization. If any such change has occurred, include in Schedule 1 hereto the information required by Sections 1 and 2 of this
certificate as to each acquiree or constituent party to a merger or consolidation.

 
(e) The following is a list of all other names (including trade names or similar appellations) used by each of the Grantors or any of its

divisions or other business units in connection with the conduct of its business or the ownership of its properties at any time during the past five years:
 
(f) Set forth below is the Federal Taxpayer Identification Number of each of the Grantors:
 



(g)Set forth below is the organizational identification number of each of the Grantors, if any, issued by the jurisdiction of such
Grantor’s organization:

 
 Section 2. Current Locations

 
(a) The chief executive office of each of the Grantors is located at the address set forth opposite its name below:
 

Grantor Mailing Address County State
 
 

(b)Set forth below opposite the name of each Grantor are all locations where it maintains any books or records relating to any
Accounts Receivable or Pledged Debt (with each location at which chattel paper, if any, is kept being indicated by an “*”):

 
Grantor Mailing Address County State

 
 

(c) Set forth below opposite the name of each Grantor are all the material places of its business not identified in paragraph (a) or (b)
above:

 
Grantor Mailing Address County State

 
 

(d)Set forth below opposite the name of each Grantor are all the locations where it maintains any Collateral not identified above:
 

Grantor Mailing Address County State
 
 

(e) Set forth below opposite the name of each of the Grantors are the names and addresses of all persons other than such Grantor that
have possession of any of its Collateral:

 
Grantor Name of Other Person Mailing Address County State

 
 

Section 3.   Unusual Transactions. All Accounts Receivable and Pledged Debt have been originated by the Grantors and all Inventory has been
acquired by the Grantors in the ordinary course of business.

 
Section 4.   Pledged Equity. Attached hereto as Schedule 4 is a true and correct list of all of the Pledged Equity owned or held by or on behalf of

each of the Grantors, in each case setting forth the name of the issuer of such Pledged Equity, the number of any certificate evidencing such Pledged Equity, the
registered owner of such Equity Interest, the number and
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class of such Pledged Equity and the percentage of the issued and outstanding Equity Interests of such class represented by such Pledged Equity. The Pledged
Equity has been duly authorized and validly issued and is fully paid and nonassessable.

 
Section 5.   Pledged Debt. Attached hereto as Schedule 5 is a true and correct list of (a) all of the Pledged Debt owned by or on behalf of each of the

Grantors, in each case setting forth the name of the party from whom such Pledged Debt is owed or owing, the principal amount thereof, the date of incurrence
thereof and the maturity date, if any, with respect thereto and (b) all unpaid intercompany transfers of goods sold and delivered, or services rendered, by or to any
Grantor. All Pledged Debt owed or owing to each Grantor will be on and as of the date hereof evidenced by one or more promissory notes pledged to the
Administrative Agent under the Security Agreement.

 
Section 6.   Intellectual Property. Attached hereto as Schedule 6 is a true and correct list of Intellectual Property owned by or on behalf of each of

the Grantors, in each case identifying each Copyright, Copyright License, Patent, Patent License, Trademark and Trademark License in sufficient detail and
setting forth with respect to each such Copyright, Copyright License, Patent, Patent License, Trademark and Trademark License, the registration number, the date
of registration, the jurisdiction of registration and the date of expiration thereof.

 
IN WITNESS WHEREOF, the undersigned have duly executed this certificate on this ____ day of October 2006.
 

LIFETIME BRANDS, INC.
 
By:__________________________
Name:__________________________
Title:__________________________
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SCHEDULE 1 TO PERFECTION CERTIFICATE
 

Change in Identity or Organizational Structure
 

 
 

 
 

 



SCHEDULE 4 TO PERFECTION CERTIFICATE
 

Pledged Equity
 

 
 



SCHEDULE 5 TO PERFECTION CERTIFICATE
 

Pledged Debt
 

 



SCHEDULE 6 TO PERFECTION CERTIFICATE
 

Intellectual Property
 

I. Copyrights
 
II. Copyright Licenses
 
III. Patents
 
IV. Patent Licenses
 
V. Trademarks
 
VI. Trademark Licenses
 
 



 
ANNEX 2 TO AMENDED AND RESTATED SECURITY AGREEMENT

 
FORM OF SUPPLEMENT

 
SUPPLEMENT NO. __, dated as of ___________ ___, 20__, to the AMENDED AND RESTATED SECURITY AGREEMENT, dated as of

October 31, 2006 (as amended, restated, supplemented or otherwise modified from time to time, the “Security Agreement”), among LIFETIME BRANDS, INC.,
a Delaware corporation (the “Borrower”), the Subsidiaries of the Borrower party thereto and HSBC BANK USA, NATIONAL ASSOCIATION, as
Administrative Agent for the Lenders from time to time party to the credit agreement referred to below (in such capacity, the “Administrative Agent”).

 
A.    Reference is made to the Second Amended and Restated Credit Agreement, dated as of October 31, 2006 (as amended, restated, supplemented

or otherwise modified from time to time, the “Credit Agreement”), by and among the Borrower, the Lenders from time to time party thereto and the
Administrative Agent. Capitalized terms used herein and not defined herein shall have the meanings assigned to such terms in the Credit Agreement and the
Security Agreement.

 
B.    The Grantors have entered into the Security Agreement in order to induce the Lenders to make Loans and otherwise extend credit on behalf of

the Borrower. Section 21 of the Security Agreement provides that additional Subsidiaries of the Borrower may become Grantors under the Security Agreement by
execution and delivery of an instrument in the form of this Supplement. The undersigned Subsidiary (the “New Grantor”) is executing this Supplement in
accordance with the requirements of the Credit Agreement to become a Grantor under the Security Agreement in order to induce the Lenders to make additional
Loans and extensions of credit and as consideration for Loans and extensions of credit previously made.

 
Accordingly, the Administrative Agent and the New Grantor agree as follows:
 

Section 1. In accordance with Section 21 of the Security Agreement, the New Grantor by its signature below becomes a Grantor under
the Security Agreement with the same force and effect as if originally named therein as a Grantor, and the New Grantor hereby agrees to all the terms and
provisions of the Security Agreement applicable to it as a Grantor thereunder. In furtherance of the foregoing, the New Grantor, as security for the payment and
performance in full of the Obligations, does hereby create and grant to the Administrative Agent for the ratable benefit of the Lenders a security interest in and
lien on all of the New Grantor’s right, title and interest in and to the Collateral (as defined in the Security Agreement) of the New Grantor. Each reference to a
“Grantor” in the Security Agreement shall be deemed to include the New Grantor. The Security Agreement is hereby incorporated herein by reference.

 
Section 2. The New Grantor represents and warrants to the Administrative Agent that (a) this Supplement has been duly authorized,

executed and delivered by it and constitutes its legal, valid and binding obligation, enforceable against it in accordance with its terms, (b) set forth on the
Schedule attached hereto is a true and complete schedule of all of the information that would have been required to have been delivered by or on behalf of the
New
 



Grantor pursuant to the Security Agreement, the Schedules thereto and the Perfection Certificate if the New Grantor had been originally named in the Security
Agreement and (c) the representations and warranties made by it as a Grantor under the Security Agreement are true and correct on and as of the date hereof
based upon the applicable information referred to in clause (b) of this Section.

 
Section 3. This Supplement may be executed in counterparts, each of which shall constitute an original, but all of which, when taken

together, shall constitute but one contract. This Supplement shall become effective when the Administrative Agent shall have received counterparts of this
Supplement that, when taken together, bear the signatures of the New Grantor and the Administrative Agent. Delivery of an executed counterpart of this
Supplement by facsimile transmission shall be as effective as delivery of a manually executed counterpart of this Supplement.

 
Section 4. Except as expressly supplemented hereby, the Security Agreement shall remain in full force and effect.
 
Section 5. THIS SUPPLEMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS

OF THE STATE OF NEW YORK.
 
Section 6. In case any one or more of the provisions contained in this Supplement should be held invalid, illegal or unenforceable in

any respect, the validity, legality and enforceability of the remaining provisions contained herein and in the Security Agreement shall not in any way be affected
or impaired thereby (it being understood that the invalidity of a particular provision hereof in a particular jurisdiction shall not in and of itself affect the validity of
such provision in any other jurisdiction). The parties hereto shall endeavor in good-faith negotiations to replace the invalid, illegal or unenforceable provisions
with valid provisions the economic effect of which comes as close as possible to that of the invalid, illegal or unenforceable provisions.

 
Section 7. All communications and notices hereunder shall be in writing and given as provided in Section 13 of the Security

Agreement. All communications and notices hereunder to the New Grantor shall be given to it at the address set forth in the Schedule hereto.
 
Section 8. The New Grantor agrees to reimburse the Secured Parties for their reasonable out-of-pocket expenses in connection with

this Supplement, including the reasonable fees, disbursements and other charges of counsel for the Administrative Agent.
 
IN WITNESS WHEREOF, the New Grantor and the Administrative Agent have duly executed this Supplement to the Security

Agreement as of the day and year first above written.
 

[Name of New Grantor]
 
By:__________________________
Name:__________________________
Title:__________________________
 

HSBC BANK USA, NATIONAL ASSOCIATION, as Administrative Agent
 
By:__________________________
Name:__________________________
Title:__________________________
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SCHEDULE TO THE SUPPLEMENT
 

 
 
 
 



Exhibit 10.2

 

AMENDMENT NO. 2
 

TO
 

SECOND AMENDED AND RESTATED CREDIT AGREEMENT
 

AMENDMENT NO. 2 (this “Amendment”), dated as of March 31, 2008, by and among LIFETIME BRANDS, INC., (the “Borrower”), the
several financial institutions party hereto and HSBC BANK USA, NATIONAL ASSOCIATION, as Administrative Agent for the Lenders.

 
RECITALS

 
A.        The Borrower, the Lenders, Citibank, N.A. and Wachovia Bank, National Association, as Co-Documentation Agents, JPMorgan Chase Bank,

N.A., as Syndication Agent, and the Administrative Agent are parties to the Second Amended and Restated Credit Agreement, dated as of October 31, 2006 (as it
may be amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement”). Unless otherwise defined herein, all capitalized terms
used herein shall have the meanings ascribed to them in the Credit Agreement.

 
B.        The Borrower has requested the Lenders to amend the Credit Agreement in certain respects.
 
C.        The Administrative Agent has advised the Borrower that the Required Lenders are willing to agree to its request on the terms and subject to

the conditions set forth in this Amendment.
 
Accordingly, in consideration of the foregoing, the parties hereto hereby agree as follows:
 

 1. Amendments to Credit Agreement.
 

(a)       Additional Definitions. Section 1.01 of the credit Agreement is hereby amended by adding the following new definitions in the
appropriate alphabetical order:

 
“Account Receivable” means any right of the Borrower or any Guarantor to payment for goods sold or services rendered,

whether now existing or hereafter arising.
 
“Amendment No. 2” means Amendment No. 2 to Second Amended and Restated Credit Agreement dated as of March 31,

2008 among the Borrower, the Lenders party thereto and the Administrative Agent.
 
“Amendment No. 2 Effective Date” means as of March 31, 2008.
 



 

“Borrowing Base Amount”means, as of any date of determination, a sum equal to (i) 85% of Eligible Receivables, (ii) 50%
of Eligible Inventory and (iii) $25,000,000.

 
“Borrowing Base Certificate” means a certificate, duly executed by a Financial Officer of the Borrower and in the form of

Exhibit A to Amendment No. 2.
 
“Borrowing Base Effective Date” means the first day of any fiscal quarter of the Borrower first occurring after Consolidated

EBITDA for the four fiscal quarter period ending on the last day of the immediately preceding fiscal quarter of the Borrower shall be less than
$55,000,000.

 
“Borrowing Base Period” means, each period from a Borrowing Base Effective Date to a Borrowing Base Suspension

Date, if any.
 
“Borrowing Base Suspension Date” means the last day of any four fiscal quarter period of the Borrower for which

Consolidated EBITDA is equal to or greater than $55,000,000.
 
“Eligible Inventory” means Inventory subject to a fully perfected first priority security interest in favor of the

Administrative Agent, for the ratable benefit of the Secured Parties, pursuant to the Security Agreement which is not on consignment from any third
party and which conforms to the representations and warranties contained in the Security Agreement, excluding (a) obsolete or damaged Inventory,
(b) Inventory consisting of samples or otherwise not of a type held for sale in the ordinary course of the Borrower’s or a Guarantor’s business,
(c) Inventory not saleable within one year from the date of acquisition or creation thereof, (d) Inventory to be returned to suppliers, (e) Inventory
held by, or in transit to, third parties (including to warehouses), (f) any reserves reasonably required by Required Lenders for special order goods,
market value declines, bill and hold (deferred shipment) sales, and any other matters in the reasonable determination of the Required Lenders, and
(g) Inventory which is not located on the Borrower’s or a Guarantor’s owned or leased premises in the United States of America.

 
“Eligible Receivable” means an Account Receivable which conforms to the representations and warranties contained in the

Security Agreement and as to which the following requirements have been fulfilled: (a) the Borrower or any Guarantor has lawful title to such
Account Receivable, subject to the Lien granted to the Administrative Agent for the benefit of the Secured Parties pursuant to the Security
Agreement; (b) such Account Receivable arose through the sale of finished goods or merchandise or the rendition of services (or acquired in
connection with a business acquisition or similar transaction) by the Borrower or such Guarantor and not on a barter basis; (c) the goods or
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merchandise, the sale of which gave rise to such Account Receivable, have been shipped, or the services, the rendition of which gave rise to such
Account Receivable, have been performed; (d) such Account Receivable shall have had excluded therefrom: (i) any portion that is subject to any
dispute, offset, counterclaim or other claim or defense on the part of the account debtor or to any claim on the part of the account debtor denying
liability with respect to such Account Receivable, which dispute, offset, counterclaim, claim or defense remains unresolved for a period of 90 days
after the Borrower has received notice of such dispute, offset, counterclaim, claim or defense, and (ii) any returns, discounts, claims, credits and
allowances; (e) no return, rejection or repossession of the merchandise in respect of such Account Receivable has occurred; (f) the Borrower or such
Guarantor has the full and unqualified right to assign and grant a security interest in such Account Receivable under and pursuant to the Security
Agreement; (g) such Account Receivable is evidenced by an invoice rendered to the account debtor and no portion of such Account Receivable is
evidenced by any chattel paper, promissory note or other instrument; (h) such Account Receivable is subject to a fully perfected first priority
security interest in favor of the Administrative Agent for the benefit of the Secured Parties pursuant to the Security Agreement; (i) no portion of
such Account Receivable is subject to any security interest or Lien in favor of any Person other than the Lien of the Secured Parties pursuant to the
Security Agreement or a Permitted Encumbrance; (j) such Account Receivable did not arise out of a transaction with a Subsidiary or any employee,
officer, agent, director, shareholder or Affiliate of the Borrower or any Subsidiary; (k) the account debtor of such Account Receivable is not subject
to any reorganization, bankruptcy, receivership, custodianship, insolvency or other like condition; (l) such Account Receivable has not been
outstanding more than 90 days from the original due date thereof or 120 days from the date of the invoice therefor; (m) such Account Receivable is
payable in dollars or, in the case of Accounts Receivable the account debtor on which is a resident of Canada, Canadian dollars; (n) such Account
Receivable does not arise from an account debtor in respect of which more than 25% of such account debtor’s Account Receivables have been
outstanding longer than the maximum period allowable under clause (l) hereof; (o) the account debtor with respect to such Account Receivable is
eligible for credit in the amount of such Account Receivable (in light of the aggregate outstanding Accounts Receivable payable by such account
debtor) pursuant to the credit criteria established and used by the Borrower as of the Amendment No. 2 Effective Date (or if such credit criteria are
modified in any material respect after the Amendment No. 2 Effective Date, such credit criteria as are reasonably satisfactory to the Required
Lenders); (p) such Account Receivable is from an account debtor resident of the United States or Canada, provided, however, Accounts Receivable
from any account debtor resident in Canada shall account for no more than 10% of Eligible Receivables; (q) such Account Receivable was not
purchased or otherwise acquired (except in connection with a business
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acquisition or similar transaction) by the Borrower or any Guarantor other than through the sale of finished goods and merchandise or through the
rendition of services by the Borrower or such Guarantor; (r) such Account Receivable is not subject to any repurchase obligation or return right, as
with sales made on a bill-and-hold, guaranteed sale, sale-and-return or consignment or other recourse basis; and (s) such Account Receivable does
not arise from progress billings, invoices for deposits, rebills of amounts previously credited or other similar contra accounts.
 

“Inventory” means all finished goods and other merchandise of the Borrower and the Guarantors, whether now owned or
hereafter acquired, held for sale, including raw materials consisting of sterling silver, but excluding other raw materials, intermediates, work-in-
process, packaging materials, semi-finished inventory, scrap inventory, manufacturing supplies and spare parts.

 
(b)       Applicable Margin. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Applicable Margin”

in its entirety and substituting the following therefor:
 

“Applicable Margin” means, at all times during the applicable periods set forth below: (a) with respect to ABR Borrowings,
the percentage set forth below under the heading “ABR Margin” and adjacent to such period, (b) with respect to Eurodollar Borrowings, the
percentage set forth below under the heading “Eurodollar Margin” and adjacent to such period and (c) with respect to the Commitment Fees, the
percentage set forth below under the heading “Commitment Fee Margin” and adjacent to such period:

 
Period Applicable Margin

When the Leverage
Ratio is greater than

or equal to And less than ABR Margin Eurodollar Margin Commitment Fee Margin
3.50:1.00  0.250% 2.00% 0.300%
3.00:1.00 3.50:1.00 0.000% 1.500% 0.250%
2.50:1.00 3.00:1.00 0.000% 1.250% 0.250%
2.00:1.00 2.50:1.00 0.000% 1.000% 0.250%
1.00:1.00 2.00:1.00 0.000% 0.875% 0.200%

 1.00:1.00 0.000% 0.750% 0.200%
 
Changes in the Applicable Margin resulting from a change in the Leverage Ratio shall be based upon the certificate most recently delivered under
Section 6.01(c) and shall become effective five (5) Business Days after the date such certificate is delivered to the
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Administrative Agent. Notwithstanding anything to the contrary in this definition, if the Borrower shall fail to deliver to the Administrative Agent
such a certificate on or prior to any date required hereby, the Leverage Ratio shall be deemed to be greater than 3.50:1.00from and including such
date to the date that is five (5) Business Days after the date of delivery to the Administrative Agent of such certificate.
 

(c)       Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Consolidated EBITDA” in its entirety
and substituting the following therefor:

 
“Consolidated EBITDA” means, for any period, net income of the Borrower and its Subsidiaries for such period,

determined on a Consolidated basis, plus the sum of, without duplication, (a) Consolidated Interest Expense for such period, (b) provision for
income taxes accrued for such period, (c) depreciation, amortization and other non-cash charges of the Borrower and its Subsidiaries, each to the
extent deducted in determining such net income for such period, and (d) solely with respect to the 2007 and 2008 fiscal years of the Borrower,
restructuring charges incurred in 2007 and 2008 in connection with the closing of thirty (30) outlet stores as announced by the Borrower on
December 3, 2007, in an amount not to exceed $7,000,000 in the aggregate, minus the sum of extraordinary gains from sales, exchanges and other
dispositions of property not in the ordinary course of business, in each case solely to the extent such items would be classified as an operating
expense in accordance with GAAP. Notwithstanding anything to the contrary in this definition, for purposes hereof, the term “Consolidated
EBITDA” shall be computed, for any period, on a consistent basis, to reflect purchases and acquisitions made after the Amendment No. 2 Effective
Date by the Borrower or any Subsidiary of any Person or assets of any Person constituting a business unit during the relevant period as if such
purchase or acquisition occurred at the beginning of such period; provided that any amounts included in the determination of Consolidated EBITDA
pursuant to this sentence for any period shall not exceed an amount equal to 25% of the Consolidated EBITDA of the Borrower for such period
determined without giving effect to this sentence.

 
(d)       Commitments. Section 2.01 of the Credit Agreement is hereby deleted in its entirety and the following substituted therefor:
 

 Section 2.01 Commitments
 
Subject to the terms and conditions set forth herein, each Lender having a Revolving Commitment agrees to make

Revolving Loans to the Borrower from time to time during the Availability Period in an aggregate principal amount up to an amount that will not
result in such Lender’s Revolving Exposure exceeding such Lender’s Revolving Commitment; provided that, during each Borrowing Base Period,
no Lender shall be
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permitted or required to make Revolving Loans to the Borrower in excess of an aggregate principal amount equal to the lesser of (i) an amount that
will not result in such Lender’s Revolving Exposure exceeding such Lender’s Revolving Commitment and (ii) such Lender’s Commitment
Percentage of the Borrowing Base Amount. Within the foregoing limits and subject to the terms and conditions set forth herein, the Borrower may
borrow, prepay and reborrow Revolving Loans.

 
(e)       Swing Line Loans. Subsection 2.05(a) of the Credit Agreement is hereby deleted in its entirety and the following substituted

therefor:
 

(a)        Subject to the terms and conditions hereof, the Swing Line Lender agrees to make swing line loans (each a “Swing
Line Loan” and, collectively, the “Swing Line Loans”) to the Borrower from time to time on any Business Day during the period from the Effective
Date to the sixth Business Day preceding the Revolving Maturity Date, provided that (i) immediately after making each Swing Line Loan, (A) the
aggregate outstanding principal balance of the Swing Line Loans will not exceed the Swing Line Commitment and (B) the Aggregate Revolving
Exposure will not exceed the Aggregate Revolving Commitment (provided, further, that, during each Borrowing Base Period, immediately after
making each Swing Line Loan, the aggregate outstanding principal balance of the Swing Line Loans will not exceed the Swing Line Commitment,
and the Aggregate Revolving Exposure will not exceed the lesser of (x) the Aggregate Revolving Commitment and (y) the Borrowing Base
Amount), (ii) prior thereto or simultaneously therewith the Borrower shall have borrowed Revolving Loans, (iii) no Lender shall be in default of its
obligations under this Agreement and (iv) no Credit Party shall have notified the Swing Line Lender and the Borrower in writing at least one
Business Day prior to the Borrowing Date with respect to such Swing Line Loan, that the conditions set forth in Section 5.02 have not been satisfied
and such conditions remain unsatisfied as of the requested time of the making such Swing Line Loan.

 
(f)        Prepayment of Loans. Section 2.08 of the Credit Agreement is hereby amended by adding a new subsection (f) thereto to read

in its entirety as follows:
 

(f)        If as of any date during any Borrowing Base Period the Aggregate Revolving Exposure as of such date exceeds the
Borrowing Base Amount, then in such event the Borrower shall immediately prepay the Revolving Loans by an amount necessary to eliminate any
such excess (and if the Revolving Loans have been paid in full and the Letter of Credit Exposure of all Lenders is greater than zero, deposit into the
Cash Collateral Account an amount equal to 105% of such excess).

 
(g)       Letters of Credit. The first sentence of Section 2.11(a) of the Credit Agreement is hereby deleted in its entirety and the

following substituted therefor:
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The Borrower may request the Issuer to issue letters of credit (the “Letters of Credit”; each, individually, a “Letter of
Credit”) during the period from the Effective Date to the thirtieth Business Day prior to the Revolving Maturity Date, provided that immediately
after the issuance of each Letter of Credit (i) the Letter of Credit Exposure of all Lenders would not exceed the Letter of Credit Commitment and (ii)
the Aggregate Revolving Exposure would not exceed the Aggregate Revolving Commitment (provided, further, that during any Borrowing Base
Period the Aggregate Revolving Exposure will not exceed the lesser of (x) the Aggregate Revolving Commitment and (y) the Borrowing Base
Amount).            

 
(h)       Extensions of Credit. Section 5.02(b) of the Credit Agreement is hereby deleted in its entirety and the following substituted

therefor:
 

(b)        At the time of and immediately after giving effect to such Extension of Credit, no Default shall have occurred and
be continuing and, if the date of such Extension of Credit shall occur during a Borrowing Base Period, the Aggregate Revolving Exposure shall not
exceed the Borrowing Base Amount.

 
(i)        Financial Statements and Other Information. Section 6.01 of the Credit Agreement is hereby amended by adding a new

subsection (g) thereto to read in its entirety as follows:
 

(g) within 20 Business Days after (i) the last day of each month during any period in which the Leverage Ratio is greater
than 3.00 to 1.00 and (ii) the last day of each fiscal quarter at all other times , a Borrowing Base Certificate, duly completed and setting forth the
calculations required thereby, as of such last day.

 
(j)        Leverage Ratio. Section 7.12 of the Credit Agreement is hereby deleted in its entirety and the following substituted therefor:
 

 Section 7.12 Leverage Ratio
 

The Borrower will not permit the Leverage Ratio as of the last day of each fiscal quarter of each fiscal year
ending on (i) March 31 and December 31 to be greater than 3.00 to 1.00; (ii) June 30 to be greater than 3.50 to 1.00, and (iii)
September 30 to be greater than 4.00 to 1.00.

 
(k)       Interest Coverage Ratio. Section 7.13 of the Credit Agreement is hereby deleted in its entirety and the following substituted

therefor:
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 Section 7.13 Interest Coverage Ratio
 

The Borrower shall not permit the Interest Coverage Ratio as of the last day of any fiscal quarter during each
period set forth below to be less than the ratio set forth below with respect to such period:

 
Period Ratio

Effective Date to Amendment No. 2 Effective Date 4.00:1.00
Amendment No. 2 Effective Date to and including September 30,
2008 3.25:1.00

October 1, 2008 and thereafter 4.00:1.00
 

(l)        General. All references to “this Agreement” in the Credit Agreement and to “the Credit Agreement” in the other Loan
Documents shall be deemed to refer to the Credit Agreement as amended hereby.

 
2.         Conditions to Effectiveness. This Amendment shall be effective upon the satisfaction of each of the following conditions:
 

(a)       The Administrative Agent shall have received an executed counterpart of this Amendment signed by the Borrower, the
Required Lenders and the Administrative Agent.

 
(b)       The Administrative Agent shall have received an executed counterpart of the acknowledgement and consent annexed hereto

duly executed by each of the Guarantors.
 
(c)       The Borrower shall have paid to the Administrative Agent for the account of each Lender that has executed this Amendment a

fee equal to 0.05% of such Lender’s Revolving Commitment as in effect on the Amendment No. 2 Effective Date.
 
(d)       The representations and warranties contained in the Credit Agreement shall be true and correct in all material respects (except

to the extent such representations and warranties specifically relate to an earlier date) and, after giving effect to the amendments set forth in Section 1 hereof, no
Default or Event of Default shall exist.

 
(e)       The Administrative Agent shall have received all fees and other amounts due and payable on or prior to the Amendment No. 2

Effective Date, including, to the extent invoiced, reimbursement or payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower
hereunder.
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(f)        The Borrower shall have paid the reasonable fees and disbursements of counsel to the Administrative Agent and the Lenders in
connection with this Amendment.

 
The Administrative Agent shall notify the Borrower and the Credit Parties of the Amendment No. 2 Effective Date, and such notice shall be conclusive and
binding.
 

3.         Representations and Warranties. The Borrower hereby represents and warrants to the Administrative Agent and the Lenders that:
 

(a)       The representations and warranties set forth in the Loan Documents (other than the representations and warranties made as of a
specific date) are true and correct in all material respects as of the date hereof and with the same effect as though made on and as of the date hereof.

 
(b)       No Default or Event of Default and no event or condition which, with the giving of notice or lapse of time or both, would

constitute such a Default or Event of Default, now exists or would exist.
 
(c)       (i) The execution, delivery and performance by the Borrower of this Amendment is within its organizational powers and have

been duly authorized by all necessary action (corporate or otherwise) on the part of the Borrower, (ii) this Amendment is the legal, valid and binding obligation of
the Borrower, enforceable against the Borrower in accordance with its terms, and (iii) neither this Amendment nor the execution, delivery and performance by the
Borrower hereof: (A) contravenes the terms of the Borrower’s organization documents, (B) conflicts with or results in any breach or contravention of, or the
creation of any Lien under, any document evidencing any contractual obligation to which the Borrower is a party or any order, injunction, writ or decree to which
the Borrower or its property is subject, or (C) violates any requirement of law.

 
 4. Effect; No Waiver.

 
(a)       The Borrower hereby (i) reaffirms and admits the validity and enforceability of the Loan Documents and all of its obligations

thereunder and (ii) agrees and admits that it has no defenses to or offsets against any such obligation. Except as specifically set forth herein, the Credit Agreement
and the other Loan Documents shall remain in full force and effect in accordance with their terms and are hereby ratified and confirmed. The execution, delivery
and effectiveness of this Amendment shall not operate as a waiver of any existing or future Default or Event of Default, whether known or unknown or any right,
power or remedy of the Administrative Agent or the Lenders under the Credit Agreement, nor constitute a waiver of any provision of the Credit Agreement,
except as specifically set forth herein.

 
(b)       The Borrower hereby (i) reaffirms all of its agreements and obligations under the Security Documents, (ii) reaffirms that all

Obligations of the Borrower under or in connection with the Credit Agreement as amended hereby are “Obligations” as that term is defined in the Security
Documents and (iii) reaffirms that all
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such Obligations continue to be secured by the Security Documents, which remains in full force and effect and is hereby ratified and confirmed.
 

 5. Miscellaneous.
 

(a)       The Borrower shall pay the Administrative Agent upon demand for all reasonable expenses, including reasonable attorneys’
fees and expenses of the Administrative Agent, incurred by the Administrative Agent in connection with the preparation, negotiation and execution of this
Amendment.

 
(b)       THIS AMENDMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH THE INTERNAL

LAWS (AS OPPOSED TO THE CONFLICTS OF LAW PROVISIONS, BUT INCLUDING SECTIONS 5-1401 AND 5-1402 OF THE GENERAL
OBLIGATIONS LAW OF THE STATE OF NEW YORK) AND DECISIONS OF THE STATE OF NEW YORK.

 
(c)       This Amendment shall be binding upon the Borrower, the Administrative Agent and the Lenders and their respective successors

and assigns, and shall inure to the benefit of the Borrower, the Administrative Agent and the Lenders and the respective successors and assigns of the
Administrative Agent and the Lenders.

 
(d)       This Amendment may be executed in any number of counterparts and by different parties hereto in separate counterparts, each

of which when so executed and delivered shall be deemed to be an original and all of which taken together shall constitute one and the same instrument.
 

[Signature pages follow.]
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AS EVIDENCE of the agreement by the parties hereto to the terms and conditions herein contained, each such party has caused this Amendment to
be executed on its behalf.

 
 

LIFETIME BRANDS, INC.
 
By: /s/Laurence Winoker
Name:Laurence Winoker
Title: Senior Vice-president Finance
& Chief Financial Officer

 
 
 

LIFETIME BRANDS AMENDMENT NO. 2
 



 
HSBC BANK USA, NATIONAL ASSOCIATION,
as Administrative Agent, Issuer and Lender
 
By:/s/ Christopher Mendelsohn
Name:Christopher J. Mendelsohn
Title: First Vice President

 
 

 
LIFETIME BRANDS AMENDMENT NO. 2

 
 



 
JPMORGAN CHASE BANK, N.A.,
as Syndication Agent and Lender
 
By:/s/Barbara G. Bertschi
Name:Barbara G. Bertschi
Title:Senior Vice President
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CITIBANK, N.A.,
as Co-Documentation Agent and Lender
 
By:/s/Humberto M. Salomon
Name:Humberto M. Salomon
Title:Vice President
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WACHOVIA BANK, NATIONAL ASSOCIATION,
as Co-Documentation Agent and Lender
 
By:/s/ Edward P. Nallan
Name:Edward P. Nallan Jr.
Title:Senior Vice President

 
 

LIFETIME BRANDS AMENDMENT NO. 2
 
 



ACKNOWLEDGEMENT AND CONSENT
 

Each of the undersigned Guarantors hereby (1) consents to the execution and delivery by the Borrower of the foregoing Amendment No. 2; (2)
confirms and agrees that it is a Guarantor party to the Guarantee Agreement and a Grantor party to the Security Agreement and that the Guarantee Agreement, the
Security Agreement and the other Loan Documents to which it is a party are, and shall continue to be, in full force and effect in accordance with their respective
terms, (3) agrees that the definition of “Obligations” (and any other term referring to the indebtedness, liabilities and obligations of the Borrower to the
Administrative Agent or any of the Lenders) in the Guarantee Agreement and the other Loan Documents shall include the Indebtedness of the Borrower under the
foregoing Amendment No. 2; (4) agrees that the definition of “Credit Agreement” in the Guarantee Agreement and the other Loan Documents to which it is a
party is hereby amended to mean the Credit Agreement as modified by the foregoing Amendment No. 2; (5) reaffirms its continuing liability under its Guarantee
Agreement (as modified hereby); (6) reaffirms all of its agreements and obligations under the Security Documents; (7) reaffirms that all Obligations of the
Borrower under or in connection with the Credit Agreement as modified by the foregoing Amendment No. 2 are “Obligations” as that term is defined in the
Security Documents; and (8) reaffirms that all such Obligations continue to be secured by the Security Documents, which remain in full force and effect and are
hereby ratified and confirmed.

 
OUTLET RETAIL STORES, INC.
 
By: /s/ Laurence Winoker
Name: Laurence Winoker
Title: Senior Vice President - Finance

 
PFALTZGRAFF FACTORY STORES, INC.
 
By: /s/ Laurence Winoker
Name: Laurence Winoker
Title: Senior Vice President - Finance

 
SYRATECH ACQUISITION CORPORATION
 
By: /s/ Laurence Winoker
Name: Laurence Winoker
Title: Senior Vice President - Finance

 
 



 
LTB DE MEXICO, S.A. DE C.V.
 
By: /s/Laurence Winoker
 Laurence Winoker
 Director
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Exhibit 10.3
 

WAIVER AND AMENDMENT NO. 5
 

TO
 

SECOND AMENDED AND RESTATED CREDIT AGREEMENT
 

WAIVER AND AMENDMENT NO. 5 (this “Amendment”), dated as of March 31, 2009, by and among LIFETIME BRANDS, INC., (the
“Borrower”), the several financial institutions party hereto and HSBC BANK USA, NATIONAL ASSOCIATION, as Administrative Agent for the Lenders.

 
RECITALS

 
A.        The Borrower, the Lenders, Citibank, N.A. and Wachovia Bank, National Association, as Co-Documentation Agents, JPMorgan Chase Bank,

N.A., as Syndication Agent, and the Administrative Agent are parties to the Second Amended and Restated Credit Agreement, dated as of October 31, 2006 (as it
may be amended, restated, supplemented or otherwise modified from time to time, the “Credit Agreement”). Unless otherwise defined herein, all capitalized terms
used herein shall have the meanings ascribed to them in the Credit Agreement.

 
B.         The Borrower was not, as at December 31, 2008, in compliance with the provisions of Sections 7.13, 7.15 and 7.18 of the Credit Agreement.
 
C.         The Borrower has (1) requested that the Administrative Agent and the Required Lenders waive compliance by the Borrower with the

requirements of Sections 7.13, 7.15 and 7.18 of the Credit Agreement for the fiscal quarter ending December 31, 2008 and (2) requested the Lenders to amend the
Credit Agreement in certain respects.

 
D.        The Administrative Agent has advised the Borrower that the Super-Majority Lenders are willing to agree to its request on the terms and

subject to the conditions set forth in this Amendment.
 
Accordingly, in consideration of the foregoing, the parties hereto hereby agree as follows:
 
1.         Waiver. The Administrative Agent and the Required Lenders hereby waive non-compliance by the Borrower with the requirements of

Sections 7.13, 7.15 and 7.18 of the Credit Agreement (as if effect on December 31, 2008) for the period ended December 31, 2008; provided that such waiver
(a) is limited to the matters expressly stated in this Section 1 and (b) shall not be deemed to be a waiver of any future non-compliance with Section 7.13, 7.15 or
7.18 of the Credit Agreement or a waiver of any violations of any other provisions of the Credit Agreement.

 
 2. Amendments to Credit Agreement.

 
(a)        Additional Definitions. Section 1.01 of the Credit Agreement is hereby amended by adding the following new definitions in the

appropriate alphabetical order:
 
“Additional Guarantor” means Wallace Silversmiths de Puerto Rico Ltd., a Cayman Islands company.
 

 



 

“Adjusted Excess Availability” means, as of any date of determination, the positive difference, if any, between (a) the
Borrowing Base Amount as of such date minus any Reserves and (b) the Aggregate Revolving Exposure as of such date.

 
“Amendment No. 5” means Amendment No. 5 to Second Amended and Restated Credit Agreement dated as of March 31,

2009 among the Borrower, the Lenders party thereto and the Administrative Agent.
 
“Amendment No. 5 Effective Date” means March 31, 2009.
 
“Banking Services” each and any of the following bank services provided to any Loan Party by any Lender or any of its

Affiliates: (a) credit cards for commercial customers (including, without limitation, “commercial credit cards” and purchasing cards), (b) stored
value cards and (c) treasury management services (including, without limitation, controlled disbursement, automated clearinghouse transactions,
return items, overdrafts and interstate depository network services).

 
“Banking Services Obligations” means of the Loan Parties means any and all obligations of the Loan Parties, whether

absolute or contingent and howsoever and whensoever created, arising, evidenced or acquired (including all renewals, extensions and modifications
thereof and substitutions therefor) in connection with Banking Services.

 
“Blocked Account Bank” means HSBC Bank USA, National Association, or any successor thereto.
 
“Blocked Accounts” has the meaning set forth in Section 2.16(a).
 
“Borrower’s Account” has the meaning set forth in Section 2.09(g).
 
“Collateral Access Agreement” means an agreement in writing, in form and substance satisfactory to the Co-Collateral

Agents, from the lessor of premises to the Borrower or any Guarantor, or any other Person (i) to whom any Collateral (including Inventory,
Equipment, bills of lading or other documents of title) is consigned or (ii) who has custody, control or possession of any such Collateral or (iii) is
otherwise the owner or operator of any such premises on which any of such Collateral is located, pursuant to which such lessor, consignee or other
Person acknowledges the Lien of the Administrative Agent in such Collateral, agrees to waive any and all claims such lessor, consignee or other
Person may, at any time, have against such Collateral, whether for processing, storage or otherwise, and agrees to permit the Co-Collateral Agents
access to, and the right to remain on, the premises of such lessor, consignee or other Person so as to exercise the rights and remedies of the Agent
and the Lenders and otherwise deal with such Collateral, and which contains such other provisions as the Co-Collateral Agents may require from
time to time.
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“Consultant” means Carl Marks & Co., Inc. or another restructuring consultant reasonably acceptable to the Co-Collateral
Agents.

 
“Customs Broker” means the Persons selected by the Borrower after written notice by the Borrower to the Co-Collateral

Agents who are reasonably acceptable to the Co-Collateral Agents to perform port of entry services to process Inventory imported by the Borrower
or any Guarantor from outside the United States of America and to supply facilities, labor and materials to the Borrower in connection therewith,
provided that, as to each such Person (a) the Administrative Agent shall have received a Collateral Access Agreement duly authorized, executed and
delivered by such Person, (b) such agreement is in full force and effect and (c) such Person shall be in compliance in all material respects with the
terms thereof.

 
“Eligible Work in Process Inventory” means work in process Inventory constituting the precious metals component of such

Inventory that satisfies the criteria set forth in the definition of “Eligible Inventory”.
 
“Excess Availability” means, as of any date of determination, the positive difference, if any, between (a) the lesser of (i) the

Aggregate Revolving Commitment as of such date and (ii) the Borrowing Base Amount as of such date minus any Reserves and (b) the Aggregate
Revolving Exposure as of such date.

 
“Defaulting Lender” has the meaning set forth in Section 2.15(a).
 
“Lender Default” has the meaning forth in Section 2.15(a).
 
“Net Orderly Liquidation Value Percentage” means, as of any date with respect to the determination of the relevant

Borrowing Base Percentage of Eligible Inventory or Eligible Work in Process Inventory, the percentage as of such date assigned to the net orderly
liquidation value of Eligible Inventory or Eligible Work in Process Inventory, as the case may be, in the most recent appraisal of the Loan Parties’
Inventory by an independent appraiser.

 
“Non-Defaulting Lenders” has the meaning set forth in Section 2.15(b).
 
“Reserves” means, as of any date of determination, such amounts as the Co-Collateral Agents may from time to time

establish and revise in good faith based on the lending practices of the Co-Collateral Agents upon notice in the case of additional categories of
Reserves (provided no Default has occurred and is continuing, of not less than two (2) days) to the Borrower, reducing the amount of Loans and
Letters of Credit which would otherwise be available to the Borrower under the lending formulas provided for herein. Such amounts may include,
but shall not be limited to, amounts: (a) to reflect events, conditions, contingencies or risks, which, as determined by the Co-Collateral Agents in
good faith, adversely affect or have a reasonable likelihood of adversely affecting either (i) the Accounts Receivable, the Inventory or the value
thereof, (ii) the assets or business operations of the Borrower or (iii) the Liens and other rights of the Lenders or the Administrative Agent in the
Collateral (including the enforceability, perfection, priority and ranking thereof); (b) to
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reflect the Co-Collateral Agents’ good faith belief that any collateral report or financial information furnished by or on behalf of the Borrower or the
Guarantors to the Administrative Agent or any Lender is incomplete, inaccurate or misleading; (c) in respect of any state of facts which the Co-
Collateral Agents determine in good faith constitutes a Default; (d) to reflect the amount of any dilution in respect of the Eligible Accounts,
inventory shrinkage or any liabilities of the Borrower (including, without limitation, liabilities for unpaid Taxes, workers’ compensation, wages,
employee withholdings or deductions, amounts owed to suppliers or workmen) which pursuant to any applicable laws, rules or regulations of any
Governmental Authority may result in the imposition of a Lien capable of ranking senior to or pari passu with the Lien of the Administrative Agent;
(e) to reflect accrued and unpaid royalties, fees or other charges payable by the Borrower or any Guarantor in respect of licenses or other agreements
to use Intellectual Property owned by third parties; (f) to reflect any rental payments (covering a period of three (3) months) or other charges or
other amounts (for such three-month period) which may at any time be payable to lessors of real or personal property at or in which Inventory or
records of any Loan Party are located and with respect to which the Administrative Agent shall not have received a Collateral Access Agreement;
(g) to reflect freight, duty or other similar charges which may at any time arise in connection with in-transit Inventory; or (h) in respect of Banking
Services and Hedging Agreements.

 
“Settlement Date” means the Amendment No. 5 Effective Date and thereafter Tuesday of each week, unless such day is not

a Business Day in which case it shall be the next succeeding Business Day, and every other Business Day designated by the Administrative Agent as
a “Settlement Date” by notice from the Administrative Agent to each Lender.

 
“Tax Refund” means the income tax refund of the Borrower in an amount to be set forth on IRS Form 1139 prepared by

Ernst & Young LLP in respect of federal income taxes for the Borrower’s 2008 fiscal year.
 
“Tax Refund Amount” means, (a) during the period from (i) the date of receipt by the Administrative Agent of a copy of the

Form 1139 filed with the Internal Revenue Service by the Borrower in respect of the Tax Refund and copies of Forms 8302 and 8821 or such other
relevant Internal Revenue Service forms necessary to be filed with the Internal Revenue Service (as so filed) in order for the Tax Refund to be paid
directly into a Blocked Account and for notices from the Internal Revenue Service denying or reducing the amount of the Tax Refund be delivered
to the Administrative Agent,to (ii) the earlier to occur of (A) September 30, 2009 and (B) the date on which the Borrower receives the Tax Refund,
an amount equal to the lesser of 75% of the Tax Refund and $9,000,000 and (b) thereafter, $0.00.

 
“Week” means the time period commencing with the opening of business on a Monday and ending on the end of business

the following Sunday.
 

(b)        Alternate Base Rate. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Alternate Base
Rate” in its entirety and substituting the following therefor:
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“Alternate Base Rate” means, on any date, a variable rate of interest per annum equal to the greatest of (a) the highest of the
“prime rate,” “reference rate,” “base rate” or other similar rate as determined by the Administrative Agent (or any successor to the Administrative
Agent) announced from time to time by HSBC Bank USA, National Association (or any successor to HSBC Bank USA, National Association) (with
the understanding that any such rate may merely be a reference rate and may not necessarily represent the lowest or best rate actually charged to any
customer by such bank), (b) the Federal Funds Open Rate plus one percent (1.0%) and (c) the 30-Day LIBOR Rate plus one percent (1.0%). For
purposes of this definition: (i) “Federal Funds Open Rate” shall mean, for any day, the rate per annum determined by the Administrative Agent in
accordance with its usual procedures (which determination shall be conclusive absent manifest error) to be the Open Rate for federal funds
transactions as of the opening of business for federal funds transactions among members of the Federal Reserve System arranged by federal funds
brokers on such day, as quoted by Garvin Guybutler, any successor entity thereto, or any other broker selected by the Administrative Agent, as set
forth on the applicable Telerate display page; provided that if such day is not a Business Day, the Federal Funds Open Rate for such day shall be the
Open Rate on the immediately preceding Business Day, or if no such rate shall be quoted by a federal funds broker at such time, such other rate as
determined by the Administrative Agent in accordance with its usual procedures; (ii) “30-Day LIBOR Rate” shall mean, for any day, the rate per
annum determined by the Administrative Agent by dividing (x) the Published Rate by (y) a number equal to 1.00 minus the percentage prescribed
by the Federal Reserve for determining the maximum reserve requirements with respect to any eurocurrency funding by banks on such day; and
“Published Rate” shall mean the rate of interest published each Business Day in The Wall Street Journal “Money Rates” listing under the caption
“London Interbank Offered Rates” for a one month period (or, if no such rate is published therein for any reason, then the Published Rate shall be
the eurodollar rate for a one month period as published in another publication determined by the Administrative Agent).

 
(c)        Applicable Margin. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Applicable Margin”

in its entirety and substituting the following therefor:
 

“Applicable Margin” means (a) with respect to ABR Borrowings and Swing Line Borrowings, 3.00%, (b) with respect to
Eurodollar Borrowings, 4.00% and (c) with respect to the Commitment Fees, 0.50%.

 
(d)        Borrowing Base Amount. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Borrowing

Base Amount” in its entirety and substituting the following therefor:
 

“Borrowing Base Amount”means, as of any date of determination, a sum equal to (a) the Borrowing Base Percentage of
Eligible Receivables plus (b) the lesser of (i) the Borrowing Base Percentage of Eligible Inventory and (ii) the Eligible Inventory Amount as of such
date plus (c) the lesser of (i) $25,000,000 and (ii) the Trademark OLV Amount as of such date plus (d) the Tax Refund Amount as of such date plus
(e) the lesser of (i)
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$2,000,000 and (ii) the Borrowing Base Percentage of Eligible Work in Process Inventory as of such date.
 

(e)        Borrowing Base Certificate. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Borrowing
Base Certificate” in its entirety and substituting the following therefor:

 
“Borrowing Base Certificate” means a certificate in substantially the form of Exhibit A to Amendment No. 5, duly

executed by a Financial Officer of the Borrower and delivered to the Administrative Agent, appropriately completed, by which such Financial
Officer shall certify to the Administrative Agent the Borrowing Base Amount and the calculation thereof as of the date of such certificate.

 
(f)        Borrowing Base Percentage. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Borrowing

Base Percentage” in its entirety and substituting the following therefor:
 

“Borrowing Base Percentage” means (a) with respect to Eligible Receivables, 85%, (b) with respect to Eligible Inventory,
(i) during the period from the Amendment No. 5 Effective Date to and including June 30, 2009, 90% of the Net Orderly Liquidation Value
Percentage with respect to Eligible Inventory as of the date of determination of the Borrowing Base Percentage, and (ii) from and after July 1, 2009,
85% of the Net Orderly Liquidation Value Percentage with respect to Eligible Inventory as of the date of determination of the Borrowing Base
Percentage, and (c) with respect to Eligible Work in Process Inventory, 85% of the Net Orderly Liquidation Value Percentage with respect to
Eligible Work in Process Inventory as of the date of determination of the Borrowing Base Percentage. Subject to the provisions of Section 10.02(b),
the Borrowing Base Percentage with respect to each category of assets may be increased or decreased by the Co-Collateral Agents at any time and
from time to time in the exercise of good faith and based upon the lending practices of the Co-Collateral Agents, consistent with criteria customary
in the commercial finance industry generally. The Administrative Agent shall give the Borrower not less than two (2) Business Days prior written
notice of its determination to decrease the Borrowing Base Percentage of any category of assets. The Borrower consents to any such increases or
decreases and acknowledge that decreasing the Borrowing Base Percentage or increasing or imposing reserves may limit or restrict the Extensions
of Credit requested by the Borrower.

 
(g)        Eligible Inventory. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Eligible Inventory”

in its entirety and substituting the following therefor:
 

“Eligible Inventory” means Inventory (other than Eligible Work in Process Inventory) located in the United States of
America or in transit as provided in clause (e) below subject to a fully perfected first priority security interest in favor of the Administrative Agent,
for the ratable benefit of the Secured Parties, pursuant to the Security Agreement which is not on consignment from any third party and which
conforms to the representations and warranties contained in the Security Agreement. Notwithstanding the foregoing, “Eligible Inventory” shall not
include (a) obsolete or damaged Inventory,
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(b) Inventory consisting of samples, promotional, marketing, packaging or shipping materials or supplies or otherwise not of a type held for sale in
the ordinary course of the Borrower’s or a Guarantor’s business, (c) Inventory not saleable within one year from the date of acquisition or creation
thereof, (d) Inventory to be returned to suppliers, (e) any Inventory at premises other than those owned and controlled by the Borrower or any
Guarantor except (i) any Inventory that would otherwise be Eligible Inventory at locations that are leased by the Borrower or any Guarantor
(including public warehouse facilities at which the Borrower’s Inventory is segregated from property of third parties) may nevertheless be
considered Eligible Inventory if the Administrative Agent shall have received a Collateral Access Agreement, duly authorized, executed and
delivered by the owner and lessor of such premises, and (ii) Inventory which would otherwise be Eligible Inventory having a value of up to (x)
$10,000,000 divided by (y) the Borrowing Base Percentage for Eligible Inventory in effect on the date of determination of Eligible Inventory and
that is located outside of the United States of America and in transit to either the premises of a Customs Broker in the United States of America or
premises of the Borrower or any Guarantor in the United States of America which are either owned and controlled by the Borrower or such
Guarantor or leased by the Borrower or such Guarantor (but only if the Administrative Agent shall have received a Collateral Access Agreement,
duly authorized, executed and delivered by the owner and lessor of such premises, as the case may be), provided that (A) the Administrative Agent
has a first priority perfected Lien upon, and control and possession of, all originals of documents of title with respect to such Inventory, (B) the
Administrative Agent has received (I) a Collateral Access Agreement, duly authorized, executed and delivered by the Customs Broker handling the
shipping and delivery of such Inventory, (II) a copy of the certificate of marine cargo insurance in connection therewith in which the Administrative
Agent has been named as an additional insured and loss payee in a manner acceptable to the Administrative Agent and (III) a copy of the invoice
and manifest with respect thereto and (C) such Inventory is not subject to any Letter of Credit, (D) the Borrower shall have caused all bills of lading
and other documents of title relating to the goods being purchased by it which are outside the United States of America and in transit to such
premises to name the Borrower as consignee, unless and until the Co-Collateral Agents may direct otherwise or, in the event that the Co-Collateral
Agents shall have so directed, from time to time as the Co-Collateral Agents may direct, the Borrower shall have caused the Administrative Agent
or such other financial institution or other Person as the Co-Collateral Agents may specify to be named as consignee, it being understood, without
limiting any other rights of the Administrative Agent, the Co-Collateral Agents or any Lender hereunder, at any time on or after the occurrence of a
Default, and for so long as the same is continuing, the Administrative Agent shall have the right to endorse and negotiate on behalf of, and as
attorney-in-fact for, the Borrower and the Guarantors any bill of lading or other document of title with respect to such goods naming the Borrower or
any Guarantor as consignee to the Administrative Agent; (E) three (3) originals of each bill of lading or other document of title which, unless and
until the Co-Collateral Agents shall direct otherwise, shall have been delivered as follows: (I) one (1) original to such Customs Broker as the
Borrower may specify (so long as the Administrative Agent has received a Collateral Access Agreement duly authorized, executed and delivered by
such Customs Broker) and (II) two (2) originals sent to the Administrative Agent or to such other Person as the Administrative Agent may
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designate for such purpose; (F) the Borrower shall have obtained a copy (but not the originals) of such bill of lading and other documents of title
from the Customs Broker; and (G) the Borrower shall have caused all bills of lading or other documents of title relating to goods purchased by the
Borrower or any Guarantor which are outside the United States of America and in transit to the premises of the Borrower or such Guarantor or the
premises of a Customs Broker in the United States of America to be issued in a form so as to constitute negotiable documents as such term is
defined in the Uniform Commercial Code; (f) Inventory that is subject to any licensing, patent, royalty, trademark, trade name or copyright
agreement with any third party from whom the Borrower or any Guarantor has received notice of a dispute in respect of any such agreement or with
respect to which the Administrative Agent has not obtained a Collateral Access Agreement, duly authorized, executed and delivered by such third
party and (g) except as expressly provided in clause (e) above with respect to Inventory in transit and except for Eligible Work in Process Inventory
of the Additional Guarantor located in Puerto Rico, Inventory which is not located on the Borrower’s or a Guarantor’s owned or leased premises in
the United States of America.

 
(h)        Grid Effectiveness Date. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Grid

Effectiveness Date” in its entirety.
 
(i)        Interest Coverage Ratio. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Interest

Coverage Ratio” in its entirety.
 
(j)        Leverage Ratio. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Leverage Ratio” in its

entirety.
 
(k)        LIBO Rate. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “LIBO Rate” in its entirety

and the following substituted therefor:
 

“LIBO Rate” means, with respect to any Eurodollar Borrowing, for any Interest Period applicable thereto, the greater of (a)
one and three-quarters percent (1.75%) and (b) a rate of interest per annum, as determined by the Administrative Agent, equal to the rate for deposits
in dollars for a period comparable to such Interest Period which appears on the Reuters Page LIBOR01 (or such other page as may replace
LIBOR01 on the Reuters Monitor Money Rates Service for the purpose of displaying such rates or such other service as may be nominated by the
British Bankers Association, for the purpose of displaying London interbank offered rates for dollar deposits) as of 11:00 a.m., London time, on the
day that is two Business Days prior to the first day of such Interest Period. If such rate does not appear on Reuters Page LIBOR01 (or such other
replacement page), LIBO Rate shall be the rate per annum (rounded, if necessary, to the nearest one hundred-thousandth of a percentage point) at
which deposits in dollars are offered by four major banks in the London interbank market at approximately 11:00 a.m., London time, on the day that
is two Business Days prior to the first day of such Interest Period to prime banks in the
London interbank market for a period of one month commencing on the first day of such Interest Period in an amount comparable to the principal
amount of such Eurodollar Borrowing. The Administrative Agent will request the principal London office of each such bank to provide a quotation
of its rate. If at least two such quotations are provided as requested, the rate for such Interest Period shall
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be the arithmetic mean of the quotations. If fewer than two quotations are provided as requested, the rate for such Interest Period shall be the
arithmetic mean of the rates quoted by major banks in New York City, selected by the Administrative Agent, at approximately 11:00 a.m., New York
City time, on the date that is two Business Days prior to the first day of such Interest Period for loans in dollars to leading European banks for a
period of one month commencing on the first day of such Interest Period in an amount comparable to such Eurodollar Borrowing. In the event that
the Administrative Agent is unable to obtain any such quotation as provided above, it shall be deemed that LIBO Rate pursuant to a Eurodollar
Borrowing cannot be determined.

 
(l)        Permitted Acquisition. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Permitted

Acquisition” in its entirety and the following substituted therefor:
 

“Permitted Acquisition” means the purchase, holding or acquisition of (including pursuant to any merger) any Capital
Stock, evidences of indebtedness or other securities (including any option, warrant or other right to acquire any of the foregoing) of any other
Person, or the purchase or acquisition of (in one transaction or a series of transactions (including pursuant to any merger)) any assets of any other
Person constituting a business unit (each an “acquisition”), provided that, (a) at the time thereof and immediately after giving effect thereto no
Default shall have occurred and be continuing, (b) the aggregate amount of consideration paid, and Indebtedness assumed, by the Borrower and the
Subsidiaries in connection with all such acquisitions made during the period from and after the Amendment No. 5 Effective Date shall not
exceed $5,000,000, (c) such Person or business unit, as the case may be, is in substantially the same business as the Borrower, (d) the Managing
Person of such Person shall have approved or recommend such acquisition, (e) the Borrower shall have complied with the provisions of Section 6.11
with respect to such Person or assets and (f) before and immediately after giving effect to such acquisition (i) the Fixed Charge Coverage Ratio shall
be not less than 1.50:1 and (ii) Excess Availability shall be not less than $50,000,000.

 
(m)       Obligations. Section 1.01 of the Credit Agreement is hereby amended by deleting the phrase “unless otherwise agreed upon in

writing by the Lenders,” in clause (c) of the definition of “Obligations” and adding a new clause (d) thereto to read in its entirety as follows:
 

and (d) all Banking Services Obligations.
 

(n)        Revolving Maturity Date. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Revolving
Maturity Date” in its entirety and the following substituted therefor:

 
“Revolving Maturity Date” means January 31, 2011.
 

(o)        Swing Line Commitment. Section 1.01 of the Credit Agreement is hereby amended by deleting the reference to “$0.00” in the
definition of “Swing Line Commitment” and substituting “$5,000,000” therefor.
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(p)        Telerate Page 3750. Section 1.01 of the Credit Agreement is hereby amended by deleting the definition of “Telerate Page
3750” in its entirety.

 
(q)        Commitments. Section 2.01 of the Credit Agreement is hereby amended by deleting the first sentence thereof in its entirety and

the substituting the following therefor:
 

Subject to the terms and conditions set forth herein, each Lender having a Revolving Commitment agrees to make Revolving Loans to the Borrower
from time to time during the Availability Period in an aggregate principal amount up to an amount that will not result in such Lender’s Revolving
Exposure exceeding such Lender’s Revolving Commitment; provided that no Lender shall be permitted or required to make Revolving Loans to the
Borrower in excess of an aggregate principal amount equal to (i) the lesser of (A) an amount that will not result in such Lender’s Revolving
Exposure exceeding such Lender’s Revolving Commitment and (B) such Lender’s Commitment Percentage of the Borrowing Base Amount minus
(ii) such Lender’s Commitment Percentage of any Reserves.
 

(r)        Swing Line Loans. Section 2.05(a) of the Credit Agreement is hereby amended by deleting the proviso thereto in its entirety
and substituting the following therefor:

 
provided that (i) immediately after making each Swing Line Loan, (A) the aggregate outstanding principal balance of the Swing Line Loans will not
exceed the Swing Line Commitment and (B) the Aggregate Revolving Exposure will not exceed (I) the lesser of (x) the Aggregate Revolving
Commitment and (y) the Borrowing Base Amount minus (II) any Reserves, (ii) prior thereto or simultaneously therewith the Borrower shall have
borrowed Revolving Loans, (iii) no Lender shall be in default of its obligations under this Agreement and (iv) no Credit Party shall have notified the
Swing Line Lender and the Borrower in writing at least one Business Day prior to the Borrowing Date with respect to such Swing Line Loan, that
the conditions set forth in Section 5.02 have not been satisfied and such conditions remain unsatisfied as of the requested time of the making such
Swing Line Loan.
 

(s)        Prepayment of Loans. Section 2.08 of the Credit Agreement is hereby amended by adding a new Section 2.08(g) thereto to read
in its entirety as follows:

 
(g)  Immediately upon receipt of the proceeds of the Tax Refund, the Borrower shall prepay Revolving Borrowings in an

amount equal to the amount of the Tax Refund actually received by the Borrower by depositing such proceeds in a Blocked Account.
 

(t)        Payments Generally; Pro Rata Treatment; Sharing of Setoff. Section 2.09 of the Credit Agreement is hereby amended by
adding new Sections 2.09(f), 2.09(g) and 2.09(h) thereto to read in their entirety as follows:

 
(f)        Notwithstanding anything in the contrary in Section 2.09(b) or in the Security Agreement, any proceeds of Collateral received

by the Administrative Agent (i) not constituting either (A) a specific payment of principal, interest, fees or other sum payable under the Loan Documents (which
shall be applied as specified by the Borrower), (B) a mandatory prepayment (which shall be applied in accordance with Section 2.08) or (C) amounts to be
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applied from the Blocked Accounts (which shall be applied in accordance with Section 2.16) or (ii) after an Event of Default has occurred and is
continuing and the Administrative Agent so elects or the Required Lenders so direct, such funds shall be applied ratably first, to pay any fees,
indemnities, or expense reimbursements including amounts then due to the Administrative Agent and the Issuer from the Borrower (other than in
connection with Banking Services or Hedging Agreements), second, to pay any fees or expense reimbursements then due to the Lenders from the
Borrower (other than in connection with Banking Services or Hedging Agreements), third, to pay interest then due and payable on the Loans ratably,
fourth, to prepay principal on the Loans and unreimbursed Reimbursement Obligations ratably, fifth, to pay an amount to the Administrative Agent
equal to one hundred five percent (105%) of the aggregate undrawn face amount of all outstanding Letters of Credit and the aggregate amount of
any unpaid Letter of Credit Exposure, to be held as cash collateral pursuant to Section 2.12, sixth, to payment of any amounts owing with respect to
Banking Services and Hedging Agreements, and seventh, to the payment of any other Obligation due to the Administrative Agent or any Lender by
the Borrower. Notwithstanding anything to the contrary contained in this Agreement, unless so directed by the Borrower, or unless a Default is in
existence, neither the Administrative Agent nor any Lender shall apply any payment which it receives to any Eurodollar Loan, except (x) on the
expiration date of the Interest Period applicable to any such Eurodollar Loan or (y) in the event, and only to the extent, that there are no outstanding
ABR Loans and, in any such event, the Borrower shall pay the break funding payment required in accordance with Section 3.06. The Administrative
Agent and the Lenders shall have the continuing and exclusive right to apply and reverse and reapply any and all such proceeds and payments to any
portion of the Obligations.

 
(g)  The Administrative Agent shall maintain, in accordance with its customary procedures, a loan account (the “Borrower’s

Account”) in the name of the Borrower in which shall be recorded the date and amount of each Extension of Credit made by the Lenders and the
date and amount of each payment in respect thereof; provided that the failure by the Administrative Agent to record the date and amount of any
Extension of Credit shall not adversely affect the obligations of the Borrower to repay the Extensions of Credit in accordance with the terms of this
Agreement. Each month, the Administrative Agent shall send to the Borrower a statement showing the accounting for the Extensions of Credit
made, payments made or credited in respect thereof, and other transactions between the Lenders and the Borrower during such month. The monthly
statements shall be deemed correct and binding upon the Borrower in the absence of manifest error and shall constitute an account stated between
the Lenders and the Borrower unless the Administrative Agent receives a written statement of the Borrower’s specific exceptions thereto within
thirty (30) days after such statement is received by the Borrower. The records of the Administrative Agent with respect to the loan account shall be
conclusive evidence absent manifest error of the amounts of Extensions of Credit and other charges thereto and of payments applicable thereto.
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(h)  The Borrower recognizes that the amounts evidenced by checks, notes, drafts or any other items of payment relating to
and/or proceeds of Collateral may not be collectible by the Administrative Agent on the date received. In consideration of the Administrative
Agent’s agreement to conditionally credit the Borrower’s Account as of the Business Day on which the Administrative Agent receives those items
of payment, the Borrower agrees that, in computing the charges under this Agreement, all items of payment shall be deemed applied by the
Administrative Agent on account of the Obligations on (i) the Business Day the Administrative Agent receives such payments via wire transfer or
electronic depository check or (ii) in the case of payments received by the Administrative Agent in any other form, the Business Day such payment
constitutes good funds in the Administrative Agent’s account. The Administrative Agent shall not, however, be required to credit the Borrower’s
Account for the amount of any item of payment which is unsatisfactory to the Administrative Agent and the Administrative Agent may charge the
Borrower’s Account for the amount of any item of payment which is returned to the Administrative Agent unpaid.

 
(u)        Optional Increase in Commitments. Section 2.10 of the Credit Agreement is hereby deleted in its entirety and [Intentionally

Deleted] substituted therefor.
 
(v)        Letters of Credit. The first sentence of Section 2.11(a) of the Credit Agreement is hereby deleted in its entirety and the

following substituted therefor:
 

The Borrower may request the Issuer to issue letters of credit (the “Letters of Credit”; each, individually, a “Letter of Credit”) during the period from
the Effective Date to the thirtieth Business Day prior to the Revolving Maturity Date, provided that immediately after the issuance of each Letter of
Credit (i) the Letter of Credit Exposure of all Lenders would not exceed the Letter of Credit Commitment, (ii) the Letter of Credit Exposure of all
Lenders with respect to (A) trade or commercial documentary Letters of Credit shall not exceed $20,000,000 and (B) standby Letters of Credit shall
not exceed $10,000,000 and (iii) the Aggregate Revolving Exposure would not exceed (A) the lesser of (x) the Aggregate Revolving Commitment
and (y) the Borrowing Base Amount minus (B) any Reserves.
 

(w)       Manner of Borrowing and Payment; Defaulting Lender; Certain Provisions Concerning the Collateral. Article 2 of the Credit
Agreement is hereby amended by adding new Sections 2.14, 2.15 and 2.16 thereto to read in their entirety as follows:

 
 Section 2.14 Manner of Borrowing and Payment

 
(a)     (i) Notwithstanding anything to the contrary contained in Section 2.04(a), 2.05 or 2.09(b), commencing with the first

Business Day following the Amendment No. 5 Effective Date, each Revolving Borrowing shall first be advanced by the Swing Line Lender as a
Swing Line Loan and each payment by the Borrower on account of Revolving Loans shall be applied first to Swing Line Loans advanced by the
Swing Line Lender. On or before 1:00 p.m. (New York time) on each Settlement Date commencing with the first Settlement Date following the
Amendment No. 5 Effective Date, the Administrative Agent and the Lenders shall make certain payments as follows: (A) if the aggregate amount of
new Swing Line Loans made during the preceding Week (if any)
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exceeds the aggregate amount of repayments applied to outstanding Swing Line Loan and Revolving Loans during such preceding Week, then each
Lender shall provide the Administrative Agent with funds in an amount equal to its applicable Commitment Percentage of the difference between (I)
such new Swing Line Loans and (II) such repayments, which funds shall be deemed to be proceeds of Revolving Loans made by the Lenders
(regardless of whether the conditions set forth in Section 5.02 have been satisfied) and (B) if the aggregate amount of repayments applied to
outstanding Swing Line Loans during such Week exceeds the aggregate amount of new Swing Line Loans made during such Week, then the
Administrative Agent shall provide each Lender with funds in an amount equal to its applicable Commitment Percentage of the difference between
(I) such repayments and (II) such Swing Line Loans.

 
(ii)     Each Lender shall be entitled to earn interest at the applicable interest rate on outstanding Revolving Loans which it

has funded.
 
(iii)    Promptly following each Settlement Date, the Administrative Agent shall submit to each Lender a certificate with

respect to payments received and Swing Line Loans made during the Week immediately preceding such Settlement Date. Such certificate of the
Administrative Agent shall be conclusive in the absence of manifest error.

 
(b)     Unless the Administrative Agent shall have been notified by telephone, confirmed in writing, by any Lender that such

Lender will not make the amount which would constitute its applicable Commitment Percentage of the Revolving Loans available to the
Administrative Agent, the Administrative Agent may (but shall not be obligated to) assume that such Lender shall make such amount available to
the Administrative Agent on the next Settlement Date and, in reliance upon such assumption, make available to the Borrower a corresponding
amount. The Administrative Agent will promptly notify the Borrower of its receipt of any such notice from a Lender. If such amount is made
available to the Administrative Agent on a date after such next Settlement Date, such Lender shall pay to the Administrative Agent on demand an
amount equal to the product of (i) the daily average Federal Funds Rate (computed on the basis of a year of 360 days) during such period as quoted
by the Administrative Agent, times (ii) such amount, times (iii) the number of days from and including such Settlement Date to the date on which
such amount becomes immediately available to the Administrative Agent. A certificate of the Administrative Agent submitted to any Lender with
respect to any amounts owing under this Section 2.14(b) shall be conclusive, in the absence of manifest error. If such amount is not in fact made
available to the Administrative Agent by such Lender within three (3) Business Days after such Settlement Date, the Administrative Agent shall be
entitled to recover such an amount, with interest thereon at the rate per annum then applicable to such Revolving Loans hereunder, on demand from
the Borrower; provided that the Administrative Agent’s right to such recovery shall not prejudice or otherwise adversely affect the Borrower’s rights
(if any) against such Lender.

 
(c)                             Any sums expended by the Administrative Agent or any Lender due to the Borrower’s failure to perform or comply with its
obligations under this Agreement or any other Loan Document including, without limitation, the Borrower’s obligations under Sections 2.16, 6.04,
6.06(b) or 6.10, may be
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charged to the Borrower’s Account as a Revolving Loan maintained as an ABR Loan and added to the Obligations
 

 Section 2.15 Defaulting Lender
 

(a)     Notwithstanding anything to the contrary contained herein, in the event any Lender (i) has failed or refused (which
failure or refusal constitutes a breach by such Lender of its obligations under this Agreement) to make available its portion of any Extension of
Credit or (ii) notifies either the Administrative Agent or the Borrower that it does not intend to make available its portion of any Extension of Credit
(if the actual refusal would constitute a breach by such Lender of its obligations under this Agreement) (each, a “Lender Default”), all rights and
obligations hereunder of such Lender (a “Defaulting Lender”) as to which a Lender Default is in effect and of the other parties hereto shall be
modified to the extent of the express provisions of this Section 2.15 while such Lender Default remains in effect.

 
(b)        Extensions of Credit shall be incurred pro rata from Lenders (the “Non-Defaulting Lenders”) which are not

Defaulting Lenders based on their respective Commitment Percentages, and no Commitment Percentage of any Lender or any pro rata share of any
Extension of Credit required to be advanced by any Lender shall be increased as a result of such Lender Default. Amounts received in respect of
principal of any type of Extension of Credit shall be applied to reduce the applicable Extensions of Credit of each Lender (other than any Defaulting
Lender) pro rata based on the aggregate of the outstanding Extensions of Credit of that type of all Lenders at the time of such application; provided
that the Administrative Agent shall not be obligated to transfer to a Defaulting Lender any payments received by the Administrative Agent for the
Defaulting Lender’s benefit, nor shall a Defaulting Lender be entitled to the sharing of any payments hereunder (including any principal, interest or
fees). Any amount payable to a Defaulting Lender hereunder (whether on account of principal, interest, fees or otherwise) shall, in lieu of being
distributed to such Defaulting Lender, be retained by the Administrative Agent in a segregated account and, subject to any applicable requirements
of law, be applied at such time or times as may be determined by the Administrative Agent (i) first, to the payment of any amounts owing by such
Defaulting Lender to the Administrative Agent hereunder, (ii) second, pro rata, to the payment of any amounts owing by such Defaulting Lender to
the Issuer or Swing Line Lender hereunder, (iii) third, if so determined by the Administrative Agent or requested by an Issuer or Swing Line Lender,
to be held in such account as cash collateral for future funding obligations of the Defaulting Lender of any participating interest in any Swing Line
Loan or Letter of Credit, (iv) fourth, to the funding of any Loan in respect of which such Defaulting Lender has failed to fund its portion thereof as
required by this Agreement, as determined by the Administrative Agent, (v) fifth, if so determined by the Administrative Agent and the Borrower,
held in such account as cash collateral for future funding obligations of the Defaulting Lender of any Loans under this Agreement, (vi) sixth, to the
payment of any amounts owing to the Lenders or the Issuer or the Swing Line Lender as a result of any
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judgment of a court of competent jurisdiction obtained by any Lender or the Issuer or the Swing Line Lender against such Defaulting Lender as a
result of such Defaulting Lender’s breach of its obligations under this Agreement, (vii) seventh, to the payment of any amounts owing to the
Borrower as a result of any judgment of a court of competent jurisdiction obtained by the Borrower against such Defaulting Lender as a result of
such Defaulting Lender’s breach of its obligations under this Agreement, and (viii) eighth, to such Defaulting Lender or as otherwise directed by a
court of competent jurisdiction; provided that if such payment is (x) a prepayment of the principal amount of any Loans or reimbursement
obligations in respect of Reimbursement Obligations for which a Defaulting Lender has funded its participation obligations and (y) made at a time
when the conditions set forth in Section 5.02 are satisfied, such payment shall be applied solely to prepay the Loans of, and reimbursement
obligations owed to, all non-Defaulting Lenders pro rata prior to being applied to the prepayment of any Loans, or reimbursement obligations owed
to, any Defaulting Lender.

 
(c)     A Defaulting Lender shall not be entitled to give instructions to the Administrative Agent or to approve, disapprove,

consent to or vote on any matters relating to this Agreement and the other Loan Documents. All amendments, waivers and other modifications of
this Agreement and the other Loan Documents may be made without regard to a Defaulting Lender and, for purposes of the definition of “Required
Lenders” and “Super-Majority Lenders”, a Defaulting Lender shall be deemed not to be a Lender and not to have either Extension of Credit
outstanding or a Commitment Percentage.

 
(d)     Other than as expressly set forth in this Section 2.15, the rights and obligations of a Defaulting Lender (including the

obligation to indemnify the Administrative Agent) and the other parties hereto shall remain unchanged. Without limiting the foregoing, the existence
of a Defaulting Lender shall not affect the obligations of the Borrower and the other Loan Parties to the Non-Defaulting Lenders, the Issuer, the
Swing Line Lender or others under this Agreement or the other Loan Documents. Nothing in this Section 2.15 shall be deemed to release any
Defaulting Lender from its obligations under this Agreement and the other Loan Documents, shall alter such obligations, shall operate as a waiver of
any default by such Defaulting Lender hereunder, or shall prejudice any rights which the Borrower, the Administrative Agent, the Issuer or any
Lender may have against any Defaulting Lender as a result of any default by such Defaulting Lender hereunder.

 
(e)     In the event a Defaulting Lender retroactively cures to the satisfaction of the Administrative Agent the breach which

caused a Lender to become a Defaulting Lender, such Defaulting Lender shall no longer be a Defaulting Lender and shall be treated as a Lender
under this Agreement.

 
 Section 2.16 Certain Provisions Concerning the Collateral

 
(a)     The Borrower shall establish and maintain, at its expense, block accounts or lockbox and related blocked accounts

(collectively, the “Blocked Accounts”) as the Co-Collateral Agents may require with the Blocked Account Bank or such other bank or banks as may
be selected by the Borrower
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and be acceptable to the Co-Collateral Agents into which the Borrower shall immediately deposit all payments on Accounts Receivable and all
payments constituting proceeds of Inventory or other Collateral received by it in the identical form in which such payments were made, whether by
cash, check or other manner. The Borrower shall instruct each of its account debtors to remit all payments with respect to Accounts Receivable to
the Blocked Accounts. The Borrower, the Administrative Agent and the Blocked Account Bank shall enter into an agreement in form and substance
acceptable to the Co-Collateral Agents directing the Blocked Account Bank to transfer such funds so deposited to the Administrative Agent, either
to any account maintained by the Administrative Agent at the Blocked Account Bank or by wire transfer to appropriate account(s) of the
Administrative Agent for application to the Obligations in accordance with Section 2.09(b). All funds deposited in a Blocked Account shall
immediately become the property of the Administrative Agent and the Borrower shall obtain the agreement by the Blocked Account Bank to waive
any offset rights against the funds so deposited. None of the Administrative Agent, any Co-Collateral Agent or any Lender assumes any
responsibility for any Blocked Account arrangement, including without limitation, any claim of accord and satisfaction or release with respect to
deposits accepted by any bank thereunder.

 
(b)     Each Loan Party will, at such Loan Party’s sole cost and expense, but on the Administrative Agent’s behalf and for

the Administrative Agent’s account, collect as the Administrative Agent’s property and in trust for the Administrative Agent all amounts received by
it on Accounts Receivable or any other Collateral, and shall not commingle such collections with such Loan Party’s funds or use the same except to
deliver to the Administrative Agent, or deposit in a Blocked Account, in original form and on the date of receipt thereof, all checks, drafts, notes,
money orders, acceptances, cash and other evidences of Indebtedness.

 
(c)     The Administrative Agent shall, following the occurrence and during the continuation of an Event of Default, have

the right to send notice of the assignment of, and the Administrative Agent’s security interest in, the Accounts Receivable to any and all account
debtors thereon or any third party holding or otherwise concerned with any of the Collateral. The Administrative Agent shall have the sole right to
collect the Accounts Receivable, take possession of the Collateral, or both. The Administrative Agent’s actual collection expenses, including, but
not limited to, stationery and postage, telephone and telecopy, secretarial and clerical expenses and the salaries of any collection personnel used for
collection, may be charged to the Borrower’ Account and added to the Obligations.

 
(d)     The Administrative Agent shall have the right to receive, endorse, assign and/or deliver in the name of the

Administrative Agent or any Loan Party any and all checks, drafts and other instruments for the payment of money relating to the Accounts
Receivable, and each Loan Party hereby waives notice of presentment, protest and non-payment of any instrument so endorsed. Each Loan Party
hereby constitutes the Administrative Agent or the Administrative Agent’s designee as such Loan Party’s attorney with power (i) at all times: (A) to
endorse such Loan Party’s name upon any notes, acceptances, checks, drafts, money orders or other evidences of payment or Collateral; (B) to sign
such Loan Party’s name on any invoice or bill of lading relating to any of
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the Accounts Receivable, drafts against account debtors, assignments and verifications of Accounts Receivable; (C) to send verifications of
Accounts Receivable to any account debtor; and (D) to sign such Loan Party’s name on all financing statements or any other documents or
instruments deemed necessary or appropriate by the Administrative Agent to preserve, protect, or perfect the Administrative Agent’s interest in the
Collateral and to file same; and (ii) following the occurrence and during the continuation of an Event of Default: (A) to demand payment of the
Accounts Receivable; (B) to enforce payment of the Accounts Receivable by legal proceedings or otherwise; (C) to exercise all of such Loan Party’s
rights and remedies with respect to the collection of the Accounts Receivable and any other Collateral; (D) to settle, adjust, compromise, extend or
renew the Accounts Receivable; (E) to settle, adjust or compromise any legal proceedings brought to collect Accounts Receivable; (F) to prepare,
file and sign such Loan Party’s name on a proof of claim in bankruptcy or similar document against any account debtor; (G) to prepare, file and sign
such Loan Party’s name on any notice of Lien, assignment or satisfaction of Lien or similar document in connection with the Accounts Receivable;
and (H) to do all other acts and things necessary to carry out this Agreement. All acts of said attorney or designee are hereby ratified and approved,
and said attorney or designee shall not be liable for any acts of omission or commission nor for any error of judgment or mistake of fact or of law,
unless done maliciously or with gross negligence (as determined by a court of competent jurisdiction in a final and non-appealable judgment); this
power being coupled with an interest is irrevocable while any of the Obligations remain unpaid. The Co-Collateral Agents shall (following the
occurrence and during the continuation of an Event of Default) have the right at any time to change the address for delivery of mail addressed to any
Loan Party to such address as the Co-Collateral Agents may designate and to receive, open and dispose of all mail addressed to such Loan Party.
The Administrative Agent shall provide the Borrower with prompt notice of any action taken pursuant to this Section 2.16(c); provided that failure
to give such notice shall not affect the validity of such action.

 
(e)     None of the Administrative Agent, any Co-Collateral Agent or any Lender shall, under any circumstances or in any

event whatsoever, have any liability for any error or omission or delay of any kind occurring in the settlement, collection or payment of any of the
Accounts Receivable or any instrument received in payment thereof, or for any damage resulting therefrom. Upon the occurrence and during the
continuation of an Event of Default, the Administrative Agent may, without notice or consent from any Loan Party, sue upon or otherwise collect,
extend the time of payment of, compromise or settle for cash, credit or upon any terms any of the Accounts Receivable or any other securities,
instruments or insurance applicable thereto and/or release any obligor thereof. The Administrative Agent is authorized and empowered to accept the
return of the goods represented by any of the Accounts Receivable, without notice to or consent by the Borrower, all without discharging or in any
way affecting any Loan Party’s liability hereunder.

 
(f)                             No Loan Party will, without the Administrative Agent’s consent, compromise or adjust any Accounts Receivable (or extend the
time for payment thereof) or accept any returns of merchandise or grant any additional discounts, allowances or credits thereon except for those
compromises,
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adjustments, returns, discounts, credits and allowances as have been heretofore customary in the business of such Loan Party.
 

(x)        Interest. Section 3.01(c) of the Credit Agreement is hereby deleted in its entirety and the following substituted therefor:
 

(c)        Swing Line Loans shall, in each case, bear interest at the Alternate Base Rate plus the Applicable Margin.
 

(y)        Fees. Section 3.03(b) of the Credit Agreement is hereby amended by deleting the reference to “1.00%” in clause (i) thereof and
substituting the following therefor:

 
the Eurodollar Margin, in each case on the maximum amount available under any contingency to be drawn under such Letter of Credit
 

 (z) Financial Statements and Other Information.
 

(i)        Clause (b) of Section 6.01 of the Credit Agreement is hereby amended by renumbering the existing clause (b) as
clause (b)(i) and adding a new clause (b)(ii) to Section 6.01 to read in its entirety as follows:

 
(ii)     with respect to (A) the months of March, June and September, within 40 days after the end of each such

monthly period of each fiscal year, (B) the month of December, within 45 days after the end of such monthly period of each fiscal year and (C) each
other month, within 30 days after the end of each such monthly period of each fiscal year, beginning with the monthly period ending March 31,
2009, the Consolidated balance sheets and related statements of income and cash flows of the Borrower and the Subsidiaries as of the end of and for
month and the then elapsed portion of the fiscal year, setting forth in each case in comparative form the figures for the corresponding month, and
period or periods, of the previous fiscal year, all certified by one of its Financial Officers as presenting fairly in all material respects the financial
condition and results of operations of the Borrower and the Subsidiaries on a consolidated basis in accordance with GAAP consistently applied,
subject to normal year-end audit adjustments;

 
(ii)        Clause (c) of Section 6.01 of the Credit Agreement is hereby deleted in its entirety and the following substituted

therefor:
 

(c)  (i) concurrently with any delivery of financial statements under clauses (a), (b)(i) or (b)(ii) of this Section 6.01, a
certificate of a Financial Officer of the Borrower (A) certifying as to whether a Default has occurred and, if a Default has occurred, specifying the
details thereof and any action taken or proposed to be taken with respect thereto and (B) stating whether any change in GAAP or in the application
thereof has occurred since the date of the financial statements referred to in Section 4.04(a) and, if any such change has occurred, specifying the
effect of such change on the financial statements accompanying such certificate and (ii) concurrently with any delivery of financial statements under
clauses (a) or (b)(i) of this Section 6.01, a certificate of a Financial Officer of the Borrower setting forth (A) reasonably detailed calculations
demonstrating
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compliance with Sections 7.15, 7.18, 7.19, 7.20, 7.21 and 7.22 and (B) any change in the Guarantors as of the date of such certificate;
 

(iii)       Clause (g) of Section 6.01 of the Credit Agreement is hereby deleted in its entirety and the following substituted
therefor:

 
(g) within twenty (20) days after the last day of each month, a Borrowing Base Certificate, duly completed and setting forth

in reasonable detail the calculations required thereby, as of such last day, together with a completed aged schedule of Accounts Receivable as of
such last day and an Inventory summary prepared on a basis similar to exhibit G of the Inventory & Valuation report dated March 3, 2009 issued by
Gordon Brothers Group (but setting forth dollar amounts for each category set forth in such exhibit) tying to the Borrowing Base Amount as of the
such last day;

 
(iv)       Section 6.01 of the Credit Agreement is hereby amended by adding the following new clauses (h), (i), (j) (k) and

(l) thereto to read in their entirety as follows:
 

(h)  not later than Tuesday of each week, a Borrowing Base Certificate as of the last Business Day of the immediately
preceding week, duly completed and setting forth in reasonable detail the calculations required thereby, which calculations of the Borrowing Base
Amount as of such last Business Day of the immediately preceding week shall be based on (A) aged Accounts Receivable and an Inventory
summary prepared on a basis similar to exhibit G of the Inventory & Valuation report dated March 3, 2009 issued by Gordon Brothers Group (but
setting forth dollar amounts for each category set forth in such exhibit) as of such last Business Day of the immediately preceding week and shall
exclude therefrom Accounts Receivable and Inventory excluded in the determination of Eligible Receivables and Eligible Inventory in the
calculation of the Borrowing Base Amount pursuant to the most recent monthly Borrowing Base Certificate delivered pursuant to clause (g) above
and (B) outstanding Loans and Letters of Credit as of such last Business Day of the immediately preceding week;

 
(i)  not later than 15 days after the first day of each fiscal year, written monthly projections for such fiscal year, including

revenues and expenses projected to be attributable to the Borrower during such fiscal year and projected Adjusted Excess Availability and Excess
Availability during such fiscal year, all in reasonable detail, in form satisfactory to the Administrative Agent, and certified by a Financial Officer of
the Borrower as the Borrower’s good faith projections of the matters contained therein (it being understood that such projections represent good
faith estimates of performance of the Borrower and its Subsidiaries for the periods stated therein based on assumptions believed in good faith to be
reasonable when made and as of the date thereof and such projections are estimates for which actual results may vary materially from those
contained in the projections);

 
(j)                          on the first Business Day of each week, written projections of cash flows of the Borrower and its Subsidiaries for the succeeding
thirteen (13) week period commencing on such Business Day, all in reasonable detail, including projections of Excess Availability for each week in
such thirteen week
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period, in form satisfactory to the Administrative Agent, and certified by a Financial Officer of the Borrower as the Borrower’s good faith
projections of the matters contained therein (it being understood that such projections represent good faith estimates of performance of the Borrower
and its Subsidiaries for the periods stated therein based on assumptions believed in good faith to be reasonable when made and as of the date thereof
and such projections are estimates for which actual results may vary materially from those contained in the projections);

 
(k)  not later than 40 days after the Amendment No. 5 Effective Date, a report of the Consultants (which shall have been

provided with unrestricted access to all facilities of the Loan Parties, all book and records of the Loan Parties and senior management and other key
personnel of the Loan Parties as the Consultant may reasonably request in preparing such report), identifying high priority issues and making
specific recommendations intended to improve the business efficiency, infrastructure and overall profitability of the Borrower and its Subsidiaries,
and addressing organizational and personnel issues, with an assessment of the Borrower and its three year financial plan, including risks to projected
revenue and profitability, problems and issues requiring prompt resolution, specific business recommendations to deal with current economic
conditions, including, where appropriate, proposed timelines for completion and expected resource and capital requirements, and containing such
other information reasonably required by the Co-Collateral Agents; and

 
(l)  concurrently with any delivery of financial statements under clause (b)(ii) of this Section 6.01, a written discussion and

analysis by management of the Borrower, in reasonable detail and in form satisfactory to the Administrative Agent, of the Borrower’s performance
and operations during the immediately preceding month, including, without limitation, a comparison of actual performance for such month with the
projected performance set forth in the projections most recently delivered to the Administrative Agent.

 
(aa)      Notice of Material Events. Section 6.02 of the Credit Agreement is hereby amended by (i) deleting the word “and” at the end of

clause (c), (ii) deleting the period at the end of clause (d) and substituting “; and” therefor and (iii) adding a new clause (e) to read in its entirety as follows:
 

(e) promptly upon learning thereof, report to the Administrative Agent all matters materially affecting the value,
enforceability or collectibility of any portion of the Collateral including, without limitation, any Loan Party’s reclamation or repossession of, or the
return to any Loan Party of, a material amount of goods or claims or disputes asserted by any account debtor or other obligor.

 
(bb)      Books and Records; Inspection Rights. Section 6.06(b) of the Credit Agreement is hereby deleted in its entirety and the

following substituted therefor:
 

(b)        At the written request of the Administrative Agent or the Co-Collateral Agents in their sole discretion, but no more
frequently than (i) two (2) times in each fiscal year with respect to field examinations and appraisals of Inventory and one (1) time in each fiscal
year with respect to appraisals of Trademarks, unless an Event of Default has occurred and is
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continuing in which case such limitations shall not apply, the Borrower shall, and shall cause each of the Guarantors to, permit the Administrative
Agent, the Co-Collateral Agents or any Related Party to perform such appraisals of Inventory and Trademarks and field examinations, Collateral
analysis or other business analysis or audit relating to the Borrower or any Guarantor (each a “Monitoring”), as applicable, and shall in connection
therewith provide the Administrative Agent upon reasonable advance notice (unless an Event of Default has occurred which is then continuing) with
access during normal business hours to the Inventory or facilities, as applicable, and all book and records of the Loan Parties required by the
Administrative Agent or the Co-Collateral Agents to conduct such Monitoring as required by the Administrative Agent or the Co-Collateral Agents
and shall in connection therewith provide the Administrative Agent and the Co-Collateral Agents with access during normal business hours to all
facilities and all book and records of the Loan Parties required by the Administrative Agent or the Co-Collateral Agents to conduct each such
Monitoring. The Borrower shall pay to the Administrative Agent, promptly after demand therefor, (i) all reasonable out-of-pocket costs and
expenses incurred by the Administrative Agent or any Collateral Agent in connection with any such Monitoring, and (ii) in the event that such
Monitoring is conducted by the Administrative Agent, the Co-Collateral Agents or any Related Party, the reasonable fees charged by each person
employed in connection with such Monitoring.

 
(cc)      Books and Records; Inspection Rights. Section 6.06 of the Credit Agreement is hereby amended by adding a new Section

6.06(c) to read in its entirety as follows:
 

(c)        The Borrower shall, and shall cause each of its Subsidiaries to, grant the Credit Parties unrestricted access to the
Consultants on terms and conditions reasonably acceptable to the Co-Collateral Agents during the term of the Consultants’ (or any successor’s)
engagement.

 
(dd)      Investments, Loans, Advances, Guarantees and Acquisitions. Section 7.04 of the Credit Agreement is hereby amended by

deleting clause (i) thereof in its entirety and substituting the following therefor:
 

(i)        Permitted Acquisitions by the Borrower or any Subsidiary; provided that (i) the Borrower shall have delivered to the
Administrative Agent and the Lenders not less than 10 Business Days prior to the consummation of any such Permitted Acquisition a certificate of a
Financial Officer of the Borrower in form and substance satisfactory to the Administrative Agent and the Required Lenders evidencing projected pro
forma compliance with Sections 7.15, 7.18, 7.19, 7.20, 7.21 and 7.22 after giving effect to such Permitted Acquisition for the period from the date of
such Permitted Acquisition to the Revolving Maturity Date and (ii) the Required Lenders shall have consented in writing to such Permitted
Acquisition;

 
(ee)      Restricted Payments. Section 7.08 of the Credit Agreement is hereby deleted in its entirety and the following substituted

therefor:
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 Section 7.08 Restricted Payments
 
The Borrower will not, and will not permit any of the Subsidiaries to, declare or make, or agree to pay for or make, directly

or indirectly, any Restricted Payment, except that (a) the Borrower may declare and pay dividends with respect to its equity securities payable (A) in
additional shares of its equity securities or (B) commencing January 1, 2010, in cash ; provided that, (x) after giving effect to any such payment of
dividends, the Fixed Charge Coverage Ratio, calculated on a pro forma basis as if such dividends had been made on the last day of the most recently
ended fiscal quarter of the Borrower, shall not be less than 1.50:1, (y) immediately after giving effect to any such payment of dividends, Excess
Availability shall be not less than $50,000,000,and (z) before and after giving effect to such dividends no Default shall exist or result therefrom and
(b) any Subsidiary may declare and pay dividends to the Borrower or any other Subsidiary.

 
(ff)       Leverage Ratio. Section 7.12 of the Credit Agreement is hereby deleted in its entirety and [Intentionally deleted] substituted

therefor.
 
(gg)      Interest Coverage Ratio. Section 7.13 of the Credit Agreement is hereby deleted in its entirety and [Intentionally deleted]

substituted therefor.
 
(hh)      Fixed Charge Coverage Ratio. Section 7.15 of the Credit Agreement is hereby deleted in its entirety and the following

substituted therefor:
 

 Section 7.15 Fixed Charge Coverage Ratio
 

The Borrower shall not permit the Fixed Charge Coverage Ratio as of the last day of any fiscal quarter ending during any period in the
table set forth below to be less than the ratio set forth opposite such period:

 
 
 

Period

Fixed Charge Coverage Ratio

Fiscal Quarter Ending December 31, 2009 1.40:1.00
Fiscal Quarter Ending March 31, 2010 and Each Fiscal Quarter Thereafter 1.50:1.00

 
(ii)        Minimum Consolidated EBITDA. Section 7.18 of the Credit Agreement is hereby deleted in its entirety and the following

substituted therefor:
 

 Section 7.18 Consolidated EBITDA
 
The Borrower shall not permit Consolidated EBITDA for any four consecutive fiscal quarter period ending during any period in the

table set forth below to be less than the amount set forth opposite such period:
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Period Consolidated EBITDA
Fiscal Quarter Ending March 31, 2010 $28,000,000.00
Fiscal Quarter Ending June 30, 2010 $30,000,000.00
Fiscal Quarter Ending September 30, 2010 $32,200,000.00
Fiscal Quarter Ending December 31, 2010 $33,800,000.00

 
 

(jj)       Minimum Adjusted Excess Availability. Section 7.19 of the Credit Agreement is hereby deleted in its entirety and the following
substituted therefor:

 
 Section 7.19 Minimum Adjusted Excess Availability

 
The Borrower shall not permit the Adjusted Excess Availability at any time during any period in the table set forth below to

be less than the amount set forth opposite such period:
 
 

Fiscal Quarter Ending

Minimum Adjusted Excess Availability

Fiscal Quarter Ending June 30, 2009 $10,000,000.00
Fiscal Quarter Ending September 30, 2009 $20,000,000.00
Fiscal Quarters Ending December 31, 2009 and March 31, 2010 $25,000,000.00
Fiscal Quarter Ending June 30, 2010 $20,000,000.00
Fiscal Quarter Ending September 30, 2010 and thereafter $25,000,000.00

 
 

(kk)      Capital Expenditures; Minimum Year-to-Date EBITDA; Net Sales. Article 7 of the Credit Agreement is hereby amended by
adding new Sections 7.20, 7.21 and 7.22 to read in their entirety as follows:

 
 Section 7.20 Capital Expenditures

 
The Borrower shall not make or become obligated to make, and shall not permit its Subsidiaries to make or become

obligated to make, Capital Expenditures (including the incurrence of any Capital Lease Obligations) in respect of any fiscal period in the table set
forth below in an aggregate amount greater than the amount set forth opposite such fiscal period:

 
Fiscal Year Period Capital Expenditures

January 1, 2009 to and including March 31, 2009 $1,500,000.00
January 1, 2009 to and including June 30, 2009 $3,500,000.00
January 1, 2009 to and including September 30, 2009 $5,000,000.00
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Fiscal Year Period Capital Expenditures
January 1, 2009 to and including December 31, 2009 $6,000,000.00
January 1, 2010 to and including March 31, 2010 $2,000,000.00
January 1, 2010 to and including June 30, 2010 $4,000,000.00
January 1, 2010 to and including September 30, 2010 $6,000,000.00
January 1, 2010 to and including December 31, 2010 $8,000,000.00

 
 Section 7.21 Minimum Year-to-Date EBITDA

 
The Borrower shall not permit Consolidated EBITDA for any period in the table set forth below to be less than the amount

set forth opposite such period:
 

Period Consolidated EBITDA
January 1, 2009 to and including March 31, 2009 $(4,400,000.00)
January 1, 2009 to and including April 30, 2009 $(4,400,000.00)
January 1, 2009 to and including May 31, 2009 $(4,000,000.00)
January 1, 2009 to and including June 30, 2009 $(3,400,000.00)
January 1, 2009 to and including July 31, 2009 $(2,400,000.00)
January 1, 2009 to and including August 30, 2009 $2,500,000.00
January 1, 2009 to and including September 30, 2009 $10,500,000.00
January 1, 2009 to and including October 31, 2009 $17,900,000.00
January 1, 2009 to and including November 30, 2009 $23,000,000.00
January 1, 2009 to and including December 31, 2009 $25,500,000.00
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Section 7.22 Net Sales
 

The Borrower shall not permit net sales (as determined in accordance with GAAP consistently applied) for any fiscal
quarter in the table set forth below to be less than the amount set forth opposite such fiscal quarter:

 
Fiscal Quarter Net Sales

Fiscal Quarter Ending June 30, 2009 $80,288,000.00
Fiscal Quarter Ending September 30, 2009 $114,810,000.00
Fiscal Quarter Ending December 31, 2009 $ 116,937,000.00

 
 

(ll)        Events of Default. Section 8.01 of the Credit Agreement is hereby amended by (i) deleting the reference to “30 days” in clause
(e) thereof and substituting “15 Business Days” therefor and (ii) deleting the reference to “60 consecutive days” in clause (k) thereof and substituting “30
consecutive days” therefor.

 
(mm)    Agents. Section 9.08 of the Credit Agreement is hereby deleted in its entirety and the following substituted therefor:
 

 Section 9.08 Agents
 

None of the banks or other Persons identified on the cover page of this Agreement, in the preamble to this Agreement or
otherwise in this Agreement as a “collateral agent”, “syndication agent”, “documentation agent”, “lead arranger” or “joint lead arranger” shall have
any right, power, obligation, liability, responsibility or duty to any Person under this Agreement, any of the other Loan Documents or otherwise,
other than HSBC Bank USA, National Association in its capacity as Administrative Agent and Co-Collateral Agent, JPMorgan Chase Bank, N.A. in
its capacity as Co-Collateral Agent and each Lender in its capacity as a Lender. Without limiting the foregoing, none of such banks or other Persons
so identified shall have or be deemed to have any fiduciary relationship with any other such bank or other Person but such banks or other Persons
shall have the benefit of the provisions of Section 9.02.

 
(nn)      Collateral Agents. Article 9 of the Credit Agreement is hereby amended by adding a new Section 9.09 to read in its entirety as

follows:
 

 Section 9.09 Collateral Agents
 

Each Credit Party hereby irrevocably appoints HSBC Bank USA, National Association and JPMorgan Chase Bank, N.A. as
a collateral agent (in such capacity, each a “Collateral Agent” or a “Co-Collateral Agent” and collectively, the “Co-Collateral Agents”) and
authorizes the Co-Collateral Agents to take such actions on its behalf and to exercise such powers as are delegated to the Co-Collateral Agents by
the terms hereof, together with such actions and powers as are reasonably incidental thereto. The banks or other Persons acting as Collateral Agent
or Co-Collateral Agents shall have the benefit
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of the provisions of Sections 9.02, 9.03, 9.04, 9.05 and 9.07. Subject to the appointment and acceptance of a successor Collateral Agent or Co-
Collateral Agent as provided in this Section, a Collateral Agent may resign at any time by notifying the Credit Parties and the Borrower. Upon any
such resignation, the Administrative Agent shall have the right, with the approval of the Required Lenders, to appoint a successor. If no successor
shall have been so approved by the Required Lenders and shall have accepted such appointment within 30 days after the retiring Collateral Agent
gives notice of its resignation, then the Administrative Agent shall perform the duties of such Collateral Agent. After a Collateral Agent’s
resignation hereunder, the provisions of this Article 9 and Section 10.03 shall continue in effect for the benefit of such retiring Collateral Agent, its
sub-agents and their respective Related Parties in respect of any actions taken or omitted to be taken by any of them while it was acting as Collateral
Agent. The actions of the Co-Collateral Agents shall be taken jointly; provided that, in the event the Co-Collateral Agents shall fail to agree within
the time period required for such action (or, if no time period is specified herein, within a reasonable time in light of the circumstances, but in no
event more than five (5) Business Days from the first determination that action is required), the more restrictive action proposed to be taken shall
govern.

 
 (oo) Notices. Section 10.01 of the Credit Agreement is hereby amended by:

 
(i)    deleting the phrase “One Merrick Avenue, Westbury, New York 11590” in clause (a) thereof in its entirety and

substituting “1000 Stewart Avenue, Garden City, New York 11530” therefor;
 

 (ii) clause (b) thereof in its entirety and substituting the following therefor:
 

(b)        if to the Administrative Agent, to it at: HSBC Bank USA, National Association, Agent Servicing Department, One
HSBC Center, 26th Floor, Buffalo, New York 14203, Attention of: Donna Riley (Telephone No. (716) 841-4178; Telecopy No. (716) 841-0269);
with a copy to (i) HSBC Bank USA, National Association, 534 Broadhollow Road, Melville, New York 11747, Attention of: Christopher J.
Mendelsohn (Telephone No. (631) 752-4343; Telecopy No. (631) 752-4340) and to (ii) HSBC Business Credit (USA) Inc., 452 Fifth Avenue, New
York, New York 10018, Attention of: Thomas A. Getty, Jr. (Telephone No. (212) 525-5473; Telecopy No. (212) 525-2520); and

 
(iii)       renumbering clause (c) thereof as clause (d) and adding a new clause (c) to read in its entirety as follows:
 

(c)        if to the Co-Collateral Agents to each at: (i) HSBC Business Credit (USA) Inc., 452 Fifth Avenue, New York, New
York 10018, Attention of: Thomas A. Getty, Jr. (Telephone No. (212) 525-5473; Telecopy No. (212) 525-2520) and (ii) JPMorgan Chase Bank,
N.A., 270 Park Avenue, 44th Floor, Mail Code NY1-K854, New York, New York 10017-2014, Attention of: Joseph A. Lisack (Telephone No. (212)
270-0280; Telecopy No. (646) 534-2288).
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(pp)      Waivers; Amendments. Section 10.02(b) of the Credit Agreement is hereby amended by:
 

(i)        adding after clause (vii) thereof a new clause (viii) to read in its entirety as follows:
 

or (viii) change any of the provisions of the definition of “Super-Majority Lenders”, change any provision of Section 2.09(f) or increase the
Aggregate Revolving Commitment, without the written consent of each Lender
 

(ii)        deleting the further proviso at the end thereof in its entirety and substituting the following therefor:
 

and provided, further, that (x) no such agreement shall (1) change any provision of the definition of “Borrowing Base Amount” that would have the
effect of adding additional categories of assets to the computation of the Borrowing Base Amount or increase any dollar amount set forth in the
definition of “Borrowing Base Amount”, (2) increase any percentage set forth in the definition of “Borrowing Base Percentage”, (3) increase any
percentage or amount set forth in the definition of “Trademark OLV Amount” or “Tax Refund Amount”, (4) change the definition of “Adjusted
Excess Availability”, “Eligible Inventory”, “Eligible Receivables”, “Excess Availability” or any defined term used in any such definition or (5)
change any provisions of Section 7.19, without the written consent of the Super-Majority Lenders and (y) no such agreement shall amend, modify or
otherwise affect the rights or duties of the Administrative Agent, the Swing Line Lender or the Issuer hereunder without the prior written consent of
the Administrative Agent, the Swing Line Lender or the Issuer, as the case may be.
 

 (qq) General.
 

(i)        Notwithstanding anything herein or in the Credit Agreement to the contrary, the provisions of sections 5(a) and
5(b) of Forbearance Agreement and Amendment No. 4 to Second Amended and Restated Credit Agreement dated as of February 12, 2009 among the Borrower,
the Lenders party thereto and the Administrative Agent, as amended, shall have no force or effect after the Amendment No. 5 Effective Date.

 
(ii)        All references to “this Agreement” in the Credit Agreement and to “the Credit Agreement” in the other Loan

Documents shall be deemed to refer to the Credit Agreement as amended hereby.
 

3.         Conditions to Effectiveness. This Amendment shall be effective upon the satisfaction of each of the following conditions:
 

(a)        The Administrative Agent shall have received an executed counterpart of this Amendment signed by the Borrower, the Super-
Majority Lenders and the Administrative Agent.

 
(b)        The Administrative Agent shall have received an executed counterpart of the acknowledgement and consent annexed hereto

duly executed by each of the Guarantors.
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(c)        The Borrower shall have paid to the Administrative Agent for the account of each Lender that (i) notified the Administrative
Agent on or before 5:00 p.m. on March 26, 2009 of its approval of the amendments to the Credit Agreement set forth in this Amendment and (ii) has executed
this Amendment, a fee equal to 0.625% of such Lender’s Revolving Commitment as in effect on the Amendment No. 5 Effective Date.

 
(d)        The Administrative Agent shall have received a certificate from an officer of the Borrower and each Guarantor attaching (i) a

true and complete copy of its Organizational Documents, (ii) setting forth the incumbency of its officer or officers or other analogous counterpart who may sign
the Loan Documents, including therein a signature specimen of such officer or officers and (iii) attaching a certificate of good standing of the Secretary of State of
the jurisdiction of its formation and of each other jurisdiction in which it is qualified to do business.

 
(e)        The Additional Guarantor shall have become a party to the Guarantee Agreement and to each applicable Security Document in

the manner provided in the Credit Agreement, the Guarantee Agreement and such Security Documents.
 
(f)        The Administrative Agent shall have received a completed Perfection Certificate, dated the Amendment No. 5 Effective Date

and signed by a Vice President or a Financial Officer of the Borrower, together with all attachments contemplated thereby.
 
(g)        The Administrative Agent shall have received a duly executed pro forma Borrowing Base Certificate as of the Amendment No.

5 Effective Date.
 
(h)        The Borrower shall have retained Carl Marks & Co., Inc. or another restructuring consultant reasonably acceptable to the Co-

Collateral Agents, and the Credit Parties shall be permitted unrestricted access to such Consultants on terms and conditions reasonably acceptable to the Co-
Collateral Agents.

 
(i)        After giving effect to any Extensions of Credit made on the Amendment No. 5 Effective Date, the Borrower shall have Excess

Availability of not less than $30,000,000.00.
 
(j)        The representations and warranties contained in the Credit Agreement shall be true and correct in all material respects (except

to the extent such representations and warranties specifically relate to an earlier date) and, after giving effect to the amendments set forth in Section 1 hereof, no
Default or Event of Default shall exist.

 
(k)        The Administrative Agent shall have received all fees and other amounts due and payable on or prior to the Amendment No. 5

Effective Date, including, to the extent invoiced, reimbursement or payment of all out-of-pocket expenses required to be reimbursed or paid by the Borrower
hereunder.

 
(l)        The Borrower shall have paid the reasonable fees and disbursements of counsel to the Administrative Agent in connection with

this Amendment.
 

The Administrative Agent shall notify the Borrower and the Credit Parties of the Amendment No. 5 Effective Date, and such notice shall be conclusive and
binding.
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 4. Post Closing Covenants.
 

(a)        Not later than 30 days after the Amendment No. 5 Effective Date, the Borrower shall have instructed each of its account
debtors to remit all payments with respect to Accounts Receivable to the Blocked Accounts.

 
(b)        Not later than 60 days after the Amendment No. 5 Effective Date, the Administrative Agent shall have received all Collateral

Access Agreements, waivers and consents and intellectual property licensor consents or assignments required by and satisfactory to the Co-Collateral Agents.
 
(c)        Not later than 60 days after the Amendment No. 5 Effective Date, the Administrative Agent shall have received certificates of

the Borrower and the Additional Guarantor attaching a true and complete copy of the resolutions evidencing all necessary corporate action (in form and substance
satisfactory to the Administrative Agent) taken by (i) the Borrower to ratify the transactions contemplated by this Amendment and (ii) the Additional Guarantor
to authorize the execution, delivery and performance of the Loan Documents to which it is a party and the transactions contemplated thereby.

 
(d)        Not later than 90 days after the written request of the Co-Collateral Agents, the Borrower shall deliver to the Administrative

Agent one or more mortgages or deeds of trust and such other instruments, documents or agreements as reasonably requested by the Co-Collateral Agents, each in
form and substance reasonable satisfactory to the Co-Collateral Agents, in order to grant a perfected Lien on the real property of the Borrower located at 362 -363
River Street, Winchendon, Massachusetts.

 
(e)        Failure by the Borrower to observe or perform any covenant or agreement contained in this Section 4 shall constitute an Event

of Default under clause (d) of Section 8.01 of the Credit Agreement.
 

5.         Representations and Warranties. The Borrower hereby represents and warrants to the Administrative Agent and the Lenders that:
 

(a)        The representations and warranties set forth in the Loan Documents (other than the representations and warranties made as of a
specific date) are true and correct in all material respects as of the date hereof and with the same effect as though made on and as of the date hereof.

 
(b)        After giving effect to the waivers set forth on Section 1 hereof and the amendments set forth in Section 2 hereof, no Default or

Event of Default and no event or condition which, with the giving of notice or lapse of time or both, would constitute such a Default or Event of Default, now
exists or would exist.

 
(c)        (i) The execution, delivery and performance by the Borrower of this Amendment is within its organizational powers and have

been duly authorized by all necessary action (corporate or otherwise) on the part of the Borrower, (ii) this Amendment is the legal, valid and binding obligation of
the Borrower, enforceable against the Borrower in accordance with its terms, and (iii) neither this Amendment nor the execution, delivery and performance by the
Borrower hereof: (A) contravenes the terms of the Borrower’s organization documents, (B) conflicts with or results in any breach or contravention of, or the
creation of any Lien under, any document evidencing any contractual obligation to which the Borrower is a party or any order,
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injunction, writ or decree to which the Borrower or its property is subject, or (C) violates any requirement of law.
 

 6. Effect; No Waiver.
 

(a)        The Borrower hereby (i) reaffirms and admits the validity and enforceability of the Loan Documents and all of its obligations
thereunder and (ii) agrees and admits that it has no defenses to or offsets against any such obligation. Except as specifically set forth herein, the Credit Agreement
and the other Loan Documents shall remain in full force and effect in accordance with their terms and are hereby ratified and confirmed. Other than as expressly
set forth in Section 1 hereof, the execution, delivery and effectiveness of this Amendment shall not operate as a waiver of any existing or future Default or Event
of Default, whether known or unknown or any right, power or remedy of the Administrative Agent or the Lenders under the Credit Agreement, nor constitute a
waiver of any provision of the Credit Agreement, except as specifically set forth herein.

 
(b)        The Borrower hereby (i) reaffirms all of its agreements and obligations under the Security Documents, (ii) reaffirms that all

Obligations of the Borrower under or in connection with the Credit Agreement as amended hereby are “Obligations” as that term is defined in the Security
Documents and (iii) reaffirms that all such Obligations continue to be secured by the Security Documents, which remains in full force and effect and is hereby
ratified and confirmed.

 
 7. Miscellaneous.

 
(a)        The Borrower shall pay the Administrative Agent upon demand for all reasonable expenses, including reasonable attorneys’

fees and expenses of the Administrative Agent, incurred by the Administrative Agent in connection with the preparation, negotiation and execution of this
Amendment.

 
(b)        THIS AMENDMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH THE INTERNAL

LAWS (AS OPPOSED TO THE CONFLICTS OF LAW PROVISIONS, BUT INCLUDING SECTIONS 5-1401 AND 5-1402 OF THE GENERAL
OBLIGATIONS LAW OF THE STATE OF NEW YORK) AND DECISIONS OF THE STATE OF NEW YORK.

 
(c)        This Amendment shall be binding upon the Borrower, the Administrative Agent and the Lenders and their respective

successors and assigns, and shall inure to the benefit of the Borrower, the Administrative Agent and the Lenders and the respective successors and assigns of the
Administrative Agent and the Lenders.

 
(d)        This Amendment may be executed in any number of counterparts and by different parties hereto in separate counterparts, each

of which when so executed and delivered shall be deemed to be an original and all of which taken together shall constitute one and the same instrument.
 

[Signature pages follow.]
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AS EVIDENCE of the agreement by the parties hereto to the terms and conditions herein contained, each such party has caused this Amendment to
be executed on its behalf.

 
 

LIFETIME BRANDS, INC.
 
By: /s/ Laurence Winoker
Laurence Winoker
Senior Vice President and Chief Financial Officer
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HSBC BANK USA, NATIONAL ASSOCIATION,
as Administrative Agent, Co-Collateral Agent, Issuer and Lender
 
By:/s/Thomas A. Getty Jr.
Name:Thomas A. Getty Jr.
Title: Vice President
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JPMORGAN CHASE BANK, N.A.,
as Syndication Agent, Co-Collateral Agent and Lender
 
By: /s/ Joseph A. Lisack
Name:Joseph A. Lisack
Title:Vice President
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CITIBANK, N.A.,
as Co-Documentation Agent and Lender
 
By:_/s/Anthony J. Timpanaro
Name:Anthony J. Timpanaro
Title:Vice President

 
 
 
 

LIFETIME BRANDS AMENDMENT NO. 5
 



 
WACHOVIA BANK, NATIONAL ASSOCIATION,
as Co-Documentation Agent and Lender
 
 
By:/s/ Edward Nallan
Name:Edward P. Nallan, Jr.
Title:Senior Vice President______
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ACKNOWLEDGEMENT AND CONSENT
 

Each of the undersigned Guarantors hereby (1) consents to the execution and delivery by the Borrower of the foregoing Amendment No. 5; (2)
confirms and agrees that it is a Guarantor party to the Guarantee Agreement and a Grantor party to the Security Agreement and that the Guarantee Agreement, the
Security Agreement and the other Loan Documents to which it is a party are, and shall continue to be, in full force and effect in accordance with their respective
terms, (3) agrees that the definition of “Obligations” (and any other term referring to the indebtedness, liabilities and obligations of the Borrower to the
Administrative Agent or any of the Lenders) in the Guarantee Agreement and the other Loan Documents shall include the Indebtedness of the Borrower under the
foregoing Amendment No. 5; (4) agrees that the definition of “Credit Agreement” in the Guarantee Agreement and the other Loan Documents to which it is a
party is hereby amended to mean the Credit Agreement as modified by the foregoing Amendment No. 5; (5) reaffirms its continuing liability under its Guarantee
Agreement (as modified hereby); (6) reaffirms all of its agreements and obligations under the Security Documents; (7) reaffirms that all Obligations of the
Borrower under or in connection with the Credit Agreement as modified by the foregoing Amendment No. 5 are “Obligations” as that term is defined in the
Security Documents; and (8) reaffirms that all such Obligations continue to be secured by the Security Documents, which remain in full force and effect and are
hereby ratified and confirmed.

 
OUTLET RETAIL STORES, INC.
 
By: /s/ Laurence Winoker

 Laurence Winoker
 Senior Vice President and
 Chief Financial Officer

 
PFALTZGRAFF FACTORY STORES, INC.
 
By: /s/ Laurence Winoker

 Laurence Winoker
 Senior Vice President and
 Chief Financial Officer

 
 

SYRATECH ACQUISITION CORPORATION
 
By: /s/ Laurence Winoker

 Laurence Winoker
 Senior Vice President and
 Chief Financial Officer

 
 



LTB DE MEXICO, S.A. DE C.V.
 
By: /s/Laurence Winoker
 Laurence Winoker
 Director
 
TMC ACQUISITION INC.
 
By: /s/ Laurence Winoker

 Laurence Winoker
 Senior Vice President and
 Chief Financial Officer
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Exhibit 31.1

CERTIFICATION
I, Jeffrey Siegel, certify that:
 
 1. I have reviewed this quarterly report on Form 10-Q of Lifetime Brands, Inc. (“the registrant”);

 2. Based on my knowledge, this quarterly report does not contain any untrue statement of a material fact or omit to state a material fact necessary to
make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered
by this quarterly report;

 3. Based on my knowledge, the financial statements, and other financial information included in this quarterly report, fairly present in all material
respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this quarterly report;

 4. The registrant’s other certifying officers and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in
Exchange Act Rules 13a-15(e) and 15d-14 and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)))
for the registrant and have:

 
 a. designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision,

to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within
those entities, particularly during the period in which this quarterly report is being prepared;

 b. designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for
external purposes in accordance with generally accepted accounting principles;

 c. evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

 d. disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most
recent fiscal quarter that has materially affected or is reasonably likely to materially affect the registrant’s internal control over financial
reporting; and

 
 5. The registrant’s other certifying officers and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the

registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

 a. all significant deficiencies in the design or operation of internal control over financial reporting which are reasonably likely to adversely
affect the registrant’s ability to record, process, summarize and report financial information; and

 b. any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal
control over financial reporting.

 
/s/ Jeffrey Siegel
Jeffrey Siegel
Chief Executive Officer and President

 
Date:  August 10, 2009



Exhibit 31.2

CERTIFICATION
I, Laurence Winoker, certify that:
 
 1. I have reviewed this quarterly report on Form 10-Q of Lifetime Brands, Inc. (“the registrant”);

 2. Based on my knowledge, this quarterly report does not contain any untrue statement of a material fact or omit to state a material fact necessary to
make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered
by this quarterly report;

 3. Based on my knowledge, the financial statements, and other financial information included in this quarterly report, fairly present in all material
respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this quarterly report;

 4. The registrant’s other certifying officers and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in
Exchange Act Rules 13a-15(e) and 15d-14 and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)))
for the registrant and have:

 
 a. designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision,

to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within
those entities, particularly during the period in which this quarterly report is being prepared;

 b. designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for
external purposes in accordance with generally accepted accounting principles;

 c. evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

 d. disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most
recent fiscal quarter that has materially affected or is reasonably likely to materially affect the registrant’s internal control over financial
reporting; and

 5. The registrant’s other certifying officers and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

 a. all significant deficiencies in the design or operation of internal control over financial reporting which are reasonably likely to adversely
affect the registrant’s ability to record, process, summarize and report financial information; and

 b. any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal
control over financial reporting.

            
/s/ Laurence Winoker
Laurence Winoker
Senior Vice President – Finance,
Treasurer and Chief Financial Officer
 

Date:August 10, 2009



Exhibit 32.1

 
Certification by Jeffrey Siegel, Chief Executive Officer and President, and Laurence Winoker, Senior Vice President – Finance, Treasurer and Chief
Financial Officer, Pursuant to 18 U.S.C. Section 1350, as Adopted Pursuant to Section 906 of the Sarbanes-Oxley Act of 2002.

 
I, Jeffrey Siegel, Chief Executive Officer and President, and I, Laurence Winoker, Senior Vice President – Finance, Treasurer and Chief Financial Officer, of
Lifetime Brands, Inc., a Delaware corporation (the “Company”), each hereby certifies that:

 
 (1) The Company’s periodic report on Form 10-Q for the period ended June 30, 2009 (the “Form 10-Q”) fully complies with the requirements of

Section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended; and

 (2) The information contained in the Form 10-Q fairly presents, in all material respects, the financial condition and results of operations of the
Company.

 
 

/s/ Jeffrey Siegel  /s/ Laurence Winoker
Jeffrey Siegel  Laurence Winoker
Chief Executive Officer and President  Senior Vice President- Finance,

Treasurer
and Chief Financial Officer

Date: August 10, 2009  Date: August 10, 2009
 
A signed original of this written statement required by Section 1350 has been provided to Lifetime Brands, Inc. and will be retained by Lifetime Brands, Inc.
and furnished to the Securities and Exchange Commission or its staff, upon request.

 
 


